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WEDNESDAY, FEBRUARY 13, 1952 


Unirep STATES SENATE, 
SUBCOMMITTEE ON MopILizATION AND PROCUREMENT 
OF THE SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, Dd, 

The subcommittee met, pursuant to call, at 9:45 a. m., in room 824, 
Senate Office Building, Senator Blair Moody (chairman of the sub- 
committee) presiding. 

Present: Senator Moody (chairman of the subcommittee). 

Also present: Charles M. Noone, committee counsel ; William D. 
Amis, investigator. 

Senator Moopy. This is a hearing of the Subcommittee on Mobi- 
lization and Procurement of the Senate Small Business Committee. 
It is another in a series of hearings relating to various aspects of 
military procurement. The purpose of this series of he: ings will be 
to inquire into the policies and procedures followed by the Depart- 
ment of Defense in the administration of Public Law 921 of the 
Kighty-first Congress. 

Public Law 921 amended the First War Powers Act of 1941 to give 
the Department of Defense the authority to amend fixed price con- 
tracts. 

In hearings held before the Senate Committee on Expenditures in 
the Executive Departments in December 1950, Mr. Archibald S. Alex 
ander, Under Secretary of the Army, in speaking for the Department 
of Defense, stated that the military lacked the legal power to grant 
relief to parties who had signed fixed price contracts and who there- 
after suffered losses on the contracts due to increasing costs. Mr. 
Alexander stated that the most urgent reason for the new legislation 
was to enable the Department of Defense to amend contracts in order 
that manufacturers would not have to suffer substantial losses due to 
incre asing costs. 

The bill to amend the First War Powers Act was reported unani 
mously and favorably by the Senate Committee on E xpenditures. In 
are port accompany ing the bill, the committee summarized testimony 
received at its hearings and stated in part: 

The main objective was explained to be, not to prevent losses on Government 
contracts because of increased costs except in extreme hardship cases, but to 
afford relief to small-business firms who might otherwise be prevented from 
completing deliveries on such contracts because of increased costs. 

Public Law 921 was approved January 12, 1951, and on February 
2, 1951, the President issued Executive Order 10210 authorizing the 
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Department of Defense to exercise the functions and the powers set 
forth in title 2 of the First War Powers Act of 1941 as amended by 
Public Law 921. 

Several small manufacturing concerns have appealed to this com- 
mittee for relief in situations which they believe fall within the scope 
of Public Law 921. Representatives of those concerns have stated 
that they entered into fixed price contracts with various branches 
of the military either prior to Korea or shortly thereafter, and sub- 
sequently incurred greatly increased costs resulting in many cases 
in substantial losses on the contracts. These concerns have advised 
that when they sought relief under Public Law 921, their applica- 
tions were denied by the military for various reasons. 

The primary purpose of these hearings will be to receive the testi- 
mony of representatives of some of the manufacturing concerns who 
have been denied relief under Public Law 921 and to question repre- 
sentatives of the Department of Defense with relation to the policies 
and procedures followed by that agency in administering Public 
Law 921. 

By its terms, Public Law 921 will remain in force only until June 
30, 1952, unless Congress reenacts the legislation. This committee 
therefore considers it imperative that the administration of Public 
Law 921 be explored at this time with particular reference to small 
business in order that the Senate in considering an extension of the 
legislation may know how the law has been administered to date, 

Senator Moopy. Mr. Ellsworth F. Anderson. 

Mr. Anperson. Here. 

Senator Moopy. Do you solemnly swear the testimony you give 
before this committee will be the truth, the whole truth, and nothing 
but the truth, so he Ip you God? 

Mr. Anperson. I do. 

Senator Moopy. Mr. Anderson, may I ask who the gentleman with 
you is besides Mr. Dilweg? 

Mr. Anperson. Mr. W. J. Duffy. 

Mr. Durry. I am the trustee under the reorganization of the Federal 
court in Milwaukee. 

Senator Moopy. Are you going to testify? 

Mr. Durry. I can. 

Senator Moopy. Perhaps you had better be sworn in, too. 

Do you solemnly swear the testimony you give this committee will 
be the truth, the whole truth, and nothing but the truth, so help you 
God ¢ 

Mr. Durry. I do. 

Senator Moopy. Mr. Anderson, will you tell me vour name, address, 
and business, please ? 


TESTIMONY OF ELLSWORTH F. ANDERSON, PRESIDENT, MASTER- 
FREEZE C0., SISTER BAY, WIS., AND WILLIAM J. DUFFY, TRUSTEE 
IN BANKRUPTCY, ACCOMPANIED BY L. R. DILWEG, ATTORNEY 


Mr. Anperson. Ellsworth F. Anderson. I live at Sister Bay, Wis. 
Senator Moopy. What is the name of your company ? 

Mr. Anperson. Masterfreeze Corp. 

Senator Moopy. When was it founded ? 
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Mr. Anperson. Officially as a corporation it was founded, I believe, 
the 2d of January 1946, 

Senator Moopy. What are your principal products / 

Mr. Anprrson. We build prefabricated refrigerators, food freezers, 
farm and home food freezers, milk coolers, and special refrigeration 
equipment. 

Senator Moopy. How many people do you employ / 

Mr. ANDERSON. We ll, it avers aves, de spending on the amount of work 
on hand, anywheres from 25 to 225 employees. 

Senator Moopy. How m: ny do you have e mploved now ¢ 

Mr. Anprrson. At the present time we are ope ‘rating under very 
peculiar circumstances and are just maintaining a small crew in order 
to keep the plant in condition and soon. We have about six employees. 

Senator Moopy. You are not operating productivewise at all, is that 
right ¢ 

M. Anprrson. That is right. 

Senator Moopy. Have you had any contracts with the Government 
since 1946? 

Mr. ANDERSON. On June ”~0 we were awarded two contracts totaling 
approximately $601,000, and later in—— 

Senator Moppy. You say June 20; what year? 

Mr. Anperson. June 20, 1950, and we were also awarded a small 
contract—I don’t remember the exact date of that, some time, I think, 
in about October of 1950—of $5,000; approximately $5,000. 

Senator Moopy. What were these contracts for? 

Mr. Anperson. They were for sectional walk-in prefabricated 
refrigerators. 

Senator Moopy. What was the total price on those contracts, do you 
know ¢ 

Mr. Anperson. It was approximately $601,000. 

Senator Moopy. You say you went into business in 19467 

Mr. Anprerson. Well, we incorporated at that time. Actually I 
started in business back in 1936 with no capital, you might say, and 
under the name of Master Refrigeration Sales and Service, where we 
did a wide range of various types of refrigeration work, including 
manufacturing in asmall way. 

To give you an example of the growth of our company, starting in 
1945 we had a net worth of $39,000: in 1946, $73,000 : 1947, $73,000: and 
in 1948 and 1949, 879,000 and of course in 1950 and 1951 losses were 
incurred as a result of the Government contracts. 

Senator Moony. You used the phrase “net worth.” Do you mean 
that is the net worth of your company or do you mean that is the 
income of your company ¢ 

Mr. Anperson. That was the approximate net worth. I just point 
that out to point out the fact that I started without any capial and 
these values were as a result of my earnings individually or as the 
company itself. As of today the only outside capital that was 
added to our company Wits about $4,000 ‘th: at was stoc k issued to my 
father and my sister. 

Senator Moopy. So you built this company yourself from scratch, 
is that right ? 

Mr. Anperson. That is right. All this capital represents earnings 
that were earned through the operation of the business since 1936. 
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Senator Moopy. My question was related to the fact that comparing 
net worth of one year and profit and loss of another year is a little 
bit like comparing apples and bananas, you see. 

Mr. Anperson. I have the figures here of the profits, if you care 
to have them. 

Senator Moopy. It is not necessary. I just wanted to clarify what 
you did mean. How many refrigerators did you say were involved 
in this contract ? 

Mr. Anperson. With the two contracts there were 386 refrigerators 
varying in size from 6 by & to 10 by 30, that is 10 feeet wide, 30 feet 
long. 

Senator Moopy. How many refrigerators ¢ 

Mr. Anprrson. A total of 386. 

Senator Moopy. When did you figure the price of these refriger- 
ators ¢ 

Mr. Anprerson. We figured our cost during the month of April 
1950 and the bids were opened the 3d of May 1950. 

Senator Moopy. That was shortly before the Korean invasien ? 

Mr. Anprrson, That is right. 

Senator Moopy. After the Korean invasion and you were carrying 
forward your contract, did you find your costs rose ¢ 

Mr. Anprrson, Just about the time it appeared that we would be 
awarded the contracts—incidentally, there was a lower bidder of 
approximately $30,000 on this contract who was not disqualified until 
the expiration date of our period of acceptance and openings. 

Senator Moopy. When was that ? 

Mr. Anperson. That was 30 days after opening which would be 
about June me And at that time the civilian buyer from the Chicago 
Quartermaster purchasing office telephoned me requesting that I give 
him an extension on the ‘period, and I believe I gave him three ex- 
tensions of 10 days, two extensions of 10 days, bringing it up to June 
20). 

Senator Moopy. And you signed the contract just a few days before 
the Korean invasion { ? 

Mr. Anpverson. That is right. I understand the Korean invasion 
took place approximately the 25th of June. 

Senator Moopy. That was an unexpected blow to your contract, 
was it not? 

Mr. Anperson. It sure was. We certainly had no anticipation of 
something like that happening. Neither did our suppliers. 

As a result, follows who had been camping on our doorstep trying 
to get orders to supply material for the ‘se contracts, many of them 
didn’t even want to talk to us because there was such a turmoil, scare 
in buying material and so on that it just upset the whole program. 

Senator Moopy. What happened to your costs? 

Mr. Anprrson. Well, so far as the cost of materials, there was a 
definite increase on many of the costs of materials. However, our 
biggest cost was the fact that we had to substitute aluminum in place 
of steel. After we substituted aluminum, the price on it went up 
close to $10,000, and the result of all the delays in production—— 

Senator Moopy. You say the cost of aluminum went up to close to 
$10,000. What do you mean by that / 

Mr. Anperson. Our total requirements from what we anticipated 
at the time that we changed to aluminum, and that compared to what 
we actually paid per pound for our total requirements. 
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Mr. Noonr. You changed to aluminum because steel was not ob- 
tainable following Korea, is that correct / 

Mr. Anperson. We changed to aluminum because from all indica- 
tions there wasn’t a possible chance of us completing these contracts 
with steel, in view of the fact that this turmoil was created at that time 
by the Korean invasion. 

Senator Moopy. You endeavored to get steel and could not get it, 1s 
that right ¢ 

Mr. Anprrson. We did everything we could to get steel. In fact, 
just several days before this contract was awarded to us, in order to 
show our ability to perform these contracts, we had to present a finan- 
cial program to the purchasing office together with indication that 
we could acquire this material, and one supplier of steel alone furnished 
us a telegram saying that he could furnish all our requirements so far 
as steel is concerned. Actually this supplier supplied us with prob- 
ably a couple thousand dollars worth of steel, and that was all he 
could do. 

Senator Moopy. Were there any other cost increases incident to the 
Korean trouble ¢ 

Mr. Anprerson. Well, I don’t see how anybody could avoid the as- 
sumption that practically all the costs, increase In costs that occurred 
were—"— 

Senator Moopy. I am not saying what the assumption might be. I 
ask you whether there were any increases in cost in your business. 

Mr. Anperson. Well, there were delays, increase in costs, increase 
in labor costs. 

Mr. Noone. Did any other items increase in cost? You have spoken 
of aluminum. 

Mr. Anperson. Well, I have prepared a complete comparison cost 
which I presented to the purchasing office in my application for relief 
under Public Law 921, 2 comparison of the actual quantity of each 
item that I estimated the price on together with the price estimated 
and the total cost in comparison with the total amount purchased, 
actually the actual average price paid, and the total cost of each item. 

Senator Moopy. Can you give us any examples of other increases 
in costs besides the increase in aluminum ? 

Mr. Anverson. Well, our labor cost originally—I will take up the 
aluminum here, which is one of the first items. We estimated the 
total cost on 20-gage galvanized iron to be approximately $63,000, 
The result was we actually bought $8,787.27 worth of steel and $103,- 
145.22 worth of aluminum. 

Senator Moopy. How much was your steel estimate ? 

Mr. Anperson. Our steel estimate was $63,000. 

Senator Moopy. So your total cost went up from $63,000 to more 
than $100,000. 

Mr. Anperson. To about $111,000, total. 

Senator Moopy. 1 thought you said it was $10,000. 

Mr. Anperson. The $10,000 was the increase of the cost of the alumi- 
num from the time we originally changed to aluminum compared 
to--— 

Senator Moopy. I did not ask you that, Mr. Anderson. What I 
asked you was what were the increases in cost which resulted from 
the Korean invasion that put your company in trouble, and I would 
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hike to have you give me a comparison of the increases in cost be- 
tween your calculations when you bid on the contract and what actu- 
ally happened when you came to carry the contract out after the 
Korean invasion. You have given us the material figure. Now do 
you have any other figures ? 

Mr. Anperson. Our labor cost was estimated at ST cents an hour. 
That is what we were paying, average, at the time we estimated these 
costs. We estimated approximately 157,000 man-hours, and our to- 
tal hours paid for were 175,000 at an average of $1 an hour. 

This increased our labor cost from $137.453.58 to $175,000, Taking 
into consideration all the additional costs so far as material increases 
in costs and labor, we actually lost $81,710.10, out-of-pocket loss. 

In connection with that I would like to say that the officers of this 
corporation were running two and three shifts at the time and their 
salaries were less than sole ot the emplovees. In fact, I mvself 
drew $100 a week. The secretary and vice president also drew 
equal amounts. 

Senator Moopy. How many hours a week did your plant operate / 

Mr. ANprrson, For a long period We oper: ated two shifts, and for 
approximately n month Wwe ope ‘rated three shifts. 

Senator Moopy. You were paying $1 an hour for a 40-hour week, it 
would be S40 a week. That would be less than $100 a week. I agree 
with you that $100 a week is a very modest take-out. 

Mr. Anprrson. What I am saving is for the supervisory position in 
the plant itself. There were some of the foremen that overt: apped so 
far as shifts are concerned, in order to smooth out the operation. 

Senator Moopy. Well, you submitted to Mr. Noone, the counsel 
for the committee, an over-all loss of 8126,000, (0 moment ago you 
said the loss was $81,000. How do you reconcile the two figures ? : 

Mr. Anprerson. The total shortage from what we estimated on the 
complete job, we estimated 345,000, approximately $45,212.79 profit, 
and if you take that into consideration, actually we were short on our 
original estimate a total of $126,922. 

Senator Moopy. You had calculated $45,000 profit in your bid ? 

Mr. Anperson. That is right. 

Senator Moopy. And instead of making $45,000 you lost $81,000? 

Mr. Anperson. Out of pocket. 

Senator Moopy. Did you make any efforts to get credit or to carry 
the thing forward ¢ By the way, this $81,000 is more than the net 
worth of your company as you st: ated it. 

Mr. ANDERSON. That is correct. 

Senator Moopy. What you are saying is you were wiped out com- 
pletely so far as net worth is concerned by this increase in cost, is that 
right ? 

Mr. Anprerson. That is correct. 

Senator Moopy. What action did you take about that when this 
developed ¢ 

Mr. Anprerson. We had great hopes after changing to aluminum, 
in view of the fact that delivery was promised in 60 days, that we could 
go full speed ahead with our production program. In view of the 
fact that aluminum would cost us more money than steel, we felt that 
a great portion of this would be made up by speeded up production and 
cost. of labor. 
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However, in view of all the delays and including the delay on alumi- 
num after promising 60-day delivery to us, we were fully aware within 
a couple of months of operation that we were going to be broke by the 
time that we completed this contract. 

Senator Moopy. This was a delay in delivery of your material ‘ 

Mr. Anperson. After we saw what was happening so far as deliv- 
eries, we knew—— 

Senator Moopy. Deliveries of what, aluminum, for example? 

Mr. Anverson. Of approximately all the material. There is only 
one item that I can remember offhand that we got the necessary re- 
quired delivery on, and that was insultation. We contacted the con- 
tracting officer somewheres in the latter part of 1950, and I explained 
this position to him. He felt very sorry for me. 

Senator Moopy. The contracting officer where / 

Mr. Anperson. At the Chicago Quartermaster purchasing office. 
His name was Major Cook. He felt very sympathetic in our case and 
realized that we were in an awful position, but explained that there 
was really nothing that he could do for us and that the best thing 
that we could do as far as our own interest was concerned was to try 
and complete the contract and possibly file a claim with the General 
Accounting Office after the contracts were completed. 

However, about the end of 1950 I was very much interested in the 
activities down in Washington here pertaining to situations just like 
ours, and as soon as I heard about this Public Law 921, the general 
public accepted this thing as though there was without any question 
relief for fellows, especially in our position where we estimated this 
thing prior to the invasion and the turmoil that this created was a 
matter of record, there didn’t seem to be any possible chance that we 
would be denied our request. 

I had difficulty in obtaining a procedure to follow in filing this claim, 
so I contacted Senator Wiley requesting that he investigate for me 
what the procedure was, and that was done on January 10, 1951, and he 
contacted the Quartermaster General, passed it on, and more or less 
made a formal request by the purchasing office to send me the infor 
mation necessary in order to file under Publie Law 921. 

This was done about the 1st of February or the last of January 1951. 
I compiled all of this information, including this comparison chart of 
our original estimates and what actual costs were, and so on and so 
forth, and had this all prepared and presented it to the bank at 
Sturgeon Bay, whom the contracts were assigned to and who were 
financing this through VA guarantee loan through the Federal 
Reserve, guaranteed by the Army. 

When the banks saw this statement they had just received approxi- 
mately $46,000 from the Government, which normally would have been 
turned over to us for operating capital to pay for labor and various 
materials that were still necessary to be purchased. As soon as they 
saw this report they became excited and wouldn't turn over this money 
to us, which I presume was within their rights. 

Senator Moopy. That is when the bank of Sturgeon Bay became 
excited ¢ : 

Mr. Anperson. Right, the Bank of Sturgeon Bay. So the next 
thing that we could do was to present our problem to the Army and 
see what could be done. I telephoned the succeeding contracting 
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officer, Lieutenant Rusink at the bank, trying to see if there was some 
solution. 

Senator Moopy. You say the succeeding contracting officer. Did he 
take Major Cook’s place? 

Mr. Anverson. That is right, Cook was promoted and Lieutenant 
Rusink carried out his contracts. Not having any satisfaction over 
this telephone call, it was decided that myself and Mr. Guthnecht, 
secretary of this corporation, go to the legal department of the Chicago 
purchasing office, and we did that, I believe, on the 12th of March. 
We consulted the legal department in an effort to find a solution to our 
problem. ‘They were very much concerned about getting delivery. 
We knew that. 

After meeting with these fellows, or in the course of conversation, 
there was a Mr. Kelly who, I believe, was in charge of the legal de- 
partment, and a Mr. Trowe, his assistant. Lieutenant Rusink was 

called in and a civilian buyer, and we discussed this thing from the 
facts that I had already submitted under Public Law 921 a few days 
prior to this, and in this conversation, unofficially, I suppose—no record 
of it so far as I know—that if there would have been a possible way, 
I believe these fellows were sincere about it, if they could possibly have 
done it they would have written us a check. They would have paid off 
the bank. 

They tried to figure every possible means in order to keep us in 
production and get those refrigerators. 

Senator Moopy. In other words, you do feel that you received 
sympathetic treatment from the Army. 

Mr. Anverson. I think I did at that point. They more or less 
agreed between themselves that whether they gave us relief or didn’t, 
not stipulating exactly the amount, that it would cost them almost as 
much so far as the Government was concerned either way, whether they 
checked us out and bought against us—we didn’t have much left to 
collect from—they were guaranteeing the loan as far as the bank was 
concerned, so they tried—the only solution they could come up to was 
that we would have to find some means of completing this contract, 
because action under Public Law 921 was going to take a little time 
and they didn’t want to see us stop production. 

Senator Moopy. Did they tell you that a law like this was pending? 

Mr. Anperson. They said the public law was intended for this pur- 
pose under certain conditions, and so on. 

Senator Moopy. The law had been passed at that time? 

Mr. Anperson. Yes; they said it was passed. In fact they said 
they had just set up a board at that office to act on such cases. 

Mr. Noone. What was the date of this conference, Mr. Anderson ? 

Mr. Anperson. This conference was held, I think, on March 12, 
1951. 

Mr. Dinwee. Senator, for your information the law was enacted 
and passed January 12, 1951, so it was nearly 2 months after. 

Senator Moopy. Two months after the law was passed ? 

Mr. Anpverrson. The program that was finally decided upon be- 
tween the group of haters including ourselves, was that they asked 
us how long it would take to complete the contract if they could 
arrange, or funds could be made available somehow, how long it 
would take to complete the contract, and we estimated at that time 





SMALL BUSINESS AND MILITARY PROCUREMENT Y 


that it would take us until April 10, 1951. They allowed us until 
April 15, 1951. 

Senator Moovy. What had been your date of contract delivery ¢ 

Mr. ANnprerson. Our original delivery requirements schedule was 
the months of September, October, and November of 1950. 

Senator Moopy. But the delay was due chiefly to the delay in ob- 
taining materials? 

Mr. Anprrson. That is correct. In the course of getting these ma- 
terials we had contacted the Quartermaster Purchasing Office at vari- 
ous times—we have files on it—in an endeavor to have them assist us 
in obtaining delivery. They did what they could, but those were the 
conditions and there wasn’t much anybody could do about. it. 

Senator Moopy. In any event, they gave you until April 15, 1951, 
to complete the contract. Did you complete it ¢ 

Mr. Anperson. Then we actually comp let ed the contracts on April 
7, which was 3 days ahead of our anticipated delivery. 

Mr. Noone. Mr. Anderson, while you are at that point, did the 
representatives of the Quartermaster take any steps at this March 
12 conference to assist you financially ? 

Mr. Anverson. In was finally agreed upon after determining or 
assuring them on our part that we wane definitely be able to com- 
plete these contracts at that date » knew exactly what we could 
produce because at that time we had sei all the material on hand— 
they decided to call the bank at Sturgeon Bay, and Mr. Trowe called 
Mr. Herlache, executive vice president of the bank at Sturgeon Bay. 
and told them the whole story and more or less repeated the discus 
sions that we had down there, stating that if they would extend this 
money to us to comp ‘ete the contracts, we estimated that it would 

require approximately $70,000 at that time. 

Actually they didn’t have to adv: mice us quite that much money 
toc omp rlete the nh. but in t: king to Mr. Herlache, Mr. Herlache finally 
agreed to advance us the money after discussing the facet that if this 
was done, none of the creditors would be hurt, we would at least be 
bailed out, and in fact we would be entitled to some prefit on the deal. 

Mr. Noone. Did the representative of the Chicago Quartermaste: 
Office discuss Public Law 921 with Mr. Herlache é 

Mr. Anprerson. Yes; he did. 

Mr. Noonr. What did he say in that regard ¢ 

Mr. Anperson. He said that we had discussed this whole matter 
While we had already filed, it was necessary for us to retract our file 
in view of the fact that we hadn’t asked for a specific amount in 
requesting relief, so we had to make some corrections on our file, but 
he told Herlache that we were going to file under Public Law 921, 
and the result was that if we could complete these contracts, that relief 
would be granted. 

Mr. Noonr. Did the representative of the Chicago Quartermaster 
give that assurance to Mr. Herlache? 

Mr. Anperson. Well, I would say in connection with that to start 
with in our whole discussion there was never—the subject was never 
brought up that relief would not be granted. All conversation was 
carried on more or less under the assumption that relief would be 
granted, it is going to take time, and we can’t determine exactly the 
amount. That was the general discussion. 
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Mr. Noone. Who were the parties who were with you during these 
conferences in Chicago on March 12? 

Mr. Anperson. Lieutenant Rusink; Lemke, a civilian buyer; Mr. 
Kelly of the legal department; Mr. Trowe, and there were at times two 
other fellows who I don’t remember their names. 

Mr. Noone. And who were the people from your company accom- 
panying you? 

Mr. Anperson. Myself and Mr. Guthnecht, secretary of the cor- 
poration. s 

Mr. Noonr. Who was the party that called the bank at Sturgeon 
Bay! 

Mr. Anperson. Mr. Trowe from the legal department is the fellow 
that called the bank. 

Mr. Noone. Do you have any evidence or anything in writing from 
Mr. Herlache to reflect the re sults of the tele ‘phone conversi: ition with 
Mr. Trowe? 

Mr. Anperson. I have an affidavit from the bank at Sturgeon Bay 
signed by Mr. Herlache stating more or less a brief confirmation of 
the story I have alre: acy told. 

Mr. Noone. Is it your understanding that Mr. Herlache agreed 
to advance this money at least partly on the assurance that you 
would be entitled to relief under Public Law 921? 

Mr. Anperson. That is correct. After Mr. Trowe completed his 
conversation with Mr. Herlache and they had agreed on something, 
Mr. Trowe stated that I was sitting right alongside of him and he 
wanted Mr. Herlache to more or less repeat to me over the telephone 
just what had transpired so that there would be no misunderstanding 
among the bank and us, and that there would be no further delays as 
a result of finances. 

Mr. Noone. Will you submit for the record your affidavit from Mr. 
Herlache on that ¢ 

Mr. Anperson. I will be glad to. 

Senator Moopy. Now this commitment was not put in writing I take 
it, Mr. Anderson. 

Mr. Anprerson. That is right. At the end of the conversation, of 
course, Mr. Trowe stated to Herlache he couldn’t personally guarantee 
this, but from all indications that would be the result. 

Senator Moopy. Did the Sturgeon Bay Bank then advance you 
the credit ? 

Mr. Anprrson. They advanced us the necessary funds, and before 
leaving that meeting at the legal department, they emphasized the 
fact that if we failed to meet this delivery schedule that they allowed 
us at that time, they wouldn’t consider our application and that they 
would turn it down. So we were requested to go back—— 

Senator Moopy. You say, if you failed to meet the delivery date, 
they would turn down your application ? 

Mr. Anverson. Application for relief under Public Law 921; yes. 
If we failed to meet the April 15 schedule that we were sure we could 
meet at the time, and we did by 8 days in advance. 

Senator Moopy. They told you that if you did meet this schedule, 
you would be eligible for relief under Public Law 921, is that right? 

Mr. Anverson. That is correct. If we didn’t they said they would 
consider we had made promises in ill faith, and so on. 
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Senator Moopy. But you told them you could do it and you did 
it, is that right ¢ 

Mr. Anperson. That is right. 

Mr. Noonr. Would you have proceeded with this contract had you 
not been given these assurances regarding relief under Public Law 
921 ¢ 

Mr. Anperson. It would have been impossible. In fact that very 
day we didn’t have enough money, the bank tied up our $46,000 that 
they were holding there that had just come in from payments, and we 
didn’t have enough mone y to meet the past payroll, and we were con- 
tinuing production i in good faith, assuming that relief would be com- 
ing, so we made no interruptions as far as production is concerned. 

Senator Moopy. Well, now when you carried out your contract, you 
had a net out-of-pocket loss of $81,000, is that right / 

Mr. Anperson, Right. 

Senator Moopy. That is without regard to any calculated profit. 
Phat is what you actually lost ¢ 

Mr. Anprerson. That is right. 

Senator Moopy. And you completed the contract on April 7 after 
having received an advance from the bank of $70,000, at least partly 
as a result of the verbal assurance from the Army that you would be 
eligible under Publie Law 921, is that correct 

Mr. Anprrson. That is correct. In addition to that, when IL got 
back to the office there were various suppliers, including the Roeser 
Lumber Co., who is a major creditor of a considerable amount. I 
talked to these fellows and explained the situation, exactly what it 
was, 

| repeated the conversations that had taken place down there, and 
I told them that if they could continue to furnish us material that 
was still undelivered and extend credit on that basis, that we had been 
promised relie Ee and that everybody would be paid and we would 
possibly wind up with a small profit. Many supphers furnished 
material under those assumptions. 

Mr. Noone. What happened after you completed the contract on 
April 7. Mr. Anderson / 

Mr. Anprerson. By April 10 or the 15th, somewhere, I don’t remem- 
ber the exact date, after completing the contract I thought I should be 
hearing something about this relief which we expected would be com- 
ing through within approximately 30 days, from the way they in- 
dicated at this legal meeting, so I went down to the pure hasing office 
at Chicago, Quartermaster’s, and I called Mr. Trowe when I arrived, 
and when he found out it was me, he told the girl that I should see 
Lieutenant Rusink, and if after talking to him I still wanted to see 
him. he would be glad to see me. 

Senator Moopy. Mr. Trowe is who? 

ANperson. He is in the legal department. 

Senator Moony. He is the Army lawyer in Chicago ¢ 

Mr. ANDERSON. Yes. So I went in to see Lieutenant Rusink and 
apologetically he told me that they had approved $81,000 of our claim 
and that in view of the fact that there were other suppliers which he 
couldn’t deny, he was sorry that that was all he could do for us, but 
if that didn’t meet our financial requirements, to pay off our creditors, 
that we would probably be in a bad way. 
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I discussed the Possibility of bidding on additional] contracts, He. 
said, “They can’t stop you from bidding, but we certainly would like 
to see a financia] statment on how you come out on this thing before 
Wwe award you any contracts.” 

Senator Moopy. In other words, they demanded a high leve] finan- 
Cia] statement, is that right ? 

Mr. ANprrson, | presume so, 

Senator Mx opY. Well, then What happened ? Did you get the $81. 
OOO ¢ 

Mr. ANDERSON, He said it was a matter of procedure, this thing 
would have to go to Washington for a matter of routine, and I asked 
him how long that would take. He Savs, “Well, it js pretty hard to 
tell when things get down to Washington. It sometimes takes a 
little time,” 

So I waited for about 60 days, and finally My creditors got so rough 
that I had to cet some action. so about June ‘I wired the Quarter- 
master Genera]’s Office jn Washington Stating it was imperative that 
I have some definite assurance of this thing so that I could Pass it on 
fo my creditors. 

On June 9, 1951, J received telegram from the Purchasing office 
al Chicago Stating that oy; request for relief Was denied by the 
wurtermaster General's offic, 

Senator Moopy. What reason Was given for that ¢ 

Mr. Anpers, N. There was no reason given for that (oO me direct ly. 

Senator Moony. That was the entire request / Did they grant vou 
the $81,000 and deny the rest of it, or did they deny you any relief 
whatsoever ? 

Mr. Anpy RSON, They denied al] relief, 

Senator Mo PY. What reason did they give for that / 

Mr. Anny RESON. They didn't give us ‘uy reasons for that directly, 
We just received the telegram stating that our request for relief Was 
denied in the Quartermaster General's office, period. 

Senator Moy DY. No reason given? 

Mr. Anp: RSON. No reason given. 

Senator Moy PY. Did you make tiny further Inquiries about it? 

Mr. AND} RSON, We did. Senator Wiley had heen following this 
thing through for us, and ( ongressman Byrnes, various other Senators 
and Congressmen were interested in the deal because of the efforts of 
Our creditors and their Interest of course. 

Senator Wiley Was sent a letter from the Quartermaster Genera] 
on June 8. 1951, stating that our request was denied on the basis—J 
have a “Opy of the letter here somewhere—“Tt hac been found that 
at least 10 ‘firms have been awarded contracts during the past years 
for identical] or closely related items,” 

Senator Mov DY. This is a letter from the Quartermaster to you? 

Mr. Anxp; RSON. This js from the Quartermaster Genera]’s Office by 
Col. D. F. Munster addressed to the Honorable Alexander Wiley, dated 
June 8, 1951. The third paragraph of this letter states: 


ge 


It has been found that at least 10 firms have been awarded contracts during 
the past year for identica] or Closely related items. Approximately 30 additional 
Suppliers are available for the manufacture of Prefabricated refrigerators, Re- 
cent procurements for this item have been oversubscribed. In Sonnection with 
the current Procurement COVering 2F0 prefabricated refrigerators 40 bids were 
received. Of these, 37 firms Submitted bids in the full quantity required, 
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Available sources of supply are more than adequate to meet military require- 
ments for prefabricated refrigerators. In view of the foregoing, a determination 
cannot be made that the facilities of Masterfreeze Corp. are essential to the 
national defense. 

Senator Moopy. In other words, they said that since the Army could 
get refrigerators somewhere else, that ‘the Army had no responsibility 
under Public Law 921 or under their verbal assurance to you and 
the Sturgeon Bay bank. Is that a fair interpretation / 

Mr. Anperson. That is what I would say. I would like to make 
a remark about this paragraph. It states here that “it has been found 
that at least 10 firms have been awarded contracts during the past 
year for identical items.” 

Senator Moopy. Is it 10 or 40? You said 40 before. 

Mr. Anperson. They mention 40 later on. This is talking about 
contracts actually let. 

I have made a comparison chart of the contracts that were let fol 
lowing ours, and there are approximately 8 or 9 on that group, and 
those contracts were let anyw here from 8 to 47 percent higher than our 
contract for SO called identical items. 

If you tally up the total group, there was over 31,000,000 of refrig 
erators purchased from that group, and the average contract was 
let at approximately 24 percent higher than our contracts. 

If you would take that into consideration in evaluating our pro 
duction, together with the quantities and base our cost at 24 percent 
above what your contracts actually were, you would find that if the 
Government would have awarded us our $126,000 request for relief, 
comparatively speaking they would have still bought refrigerators 
from us $18.970 less than the average price paid on the following 
contracts awarded. 

Mr. Noone. During that period were these contracts let / 

Mr. Anperson. The bid number is QM-11—009-51-299 open August 
21,1950. Contracts were awarded September, ketober, and Novembe) 

Mr. Noonr. This is during the period when you were attempting 
to obtain relief on your own contract / 

Mr. (Np! RSON,. We had not attempted to obtain relief al that time 
because this was in 1950. We were just getting going good on our 
contract or were ury ing to vet eoing in bringing some material in. but 
there was no means to get relief at that time other than completing 
the contracts and hoping that you might get something from Gen 
eral Accounting. 

Senator Moopy. So as I understand your statement, Mr. Anderson, 
if they had gone through with a payment to you under Publie Law 921 
and paid you the entire amount of your contract of $126,000, they 
would have been getting the re friger: ators for $18,000 less than the 
average payment that they made for the same or similar item: is 
that correct? 

Mr. Anperson. That is correct, basing it on the percentage of— 

Senator Moony. And that margin would be considerab ly greater 
if vou took the highest of the bids which was 47 percent over your bid? 

Mr. Anperson. That is correct. 

Senator Moopy. So apparently whoever it was in the Quarter- 
master’s office that denied your claim, simply ignored the responsi- 


to 
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bility of the Government under Public Law 921 and merely considered 
the necessity of getting the refrigerators for the Army. 

Mr. ANperson. It appeared so. Now in addition to that, I would 
udd that the following bid—first of all I will be glad to submit to 
this chart and explanation to it. This of course is subject to 
minor corrections, as we took these figures off of Bidders’ Service re- 
ports from Chicago which supplies that information. 

On September 11 bids were opened again on bid number ending in 
102. There were only two bidders. One was the Miami Roofing Co. 
who to my indications are not qualified to build refrigerators 

Senator Moopy. Miami Roofing Co. ! 

Mr. Anperson. Miami Roofing Co. And the other bidder was 
Masterfreeze Corp. 

Senator Moopy. This was when / 

Mr. Anprrson. This was September 11, 1950. Bids were opened 
at that time. This is the small contract which I said was let later at 
approximately $5,000, calling for two refrigerators. 

The Miami Roofing Co’s bid was 86 percent higher than Master 
freeze. Naturally we were awarded this contract. I believe that 
Colone] Munster in w riting his letter failed to take into consideration 
when he said there were approximately 10 contracts let, but he didn’t 
take into consideration at what price. 

And when he states that there are available suppliers for the item, 
I think he should have taken into consideration the time we were 
performing this contract and also the fact that on September 11 there 
were only two bidders. One was disqualified and Masterfreeze was 
the other. 

Senator Moopy. How large a community is Sister Bay / 

Mr. ANpeRsSoN. Sister Bay has a population of approximately 500. 

Senator Moopy. And you say you employed how many when you 
were at your peak. 

Mr. ANpberson. Sister Bay is located on the peninsula of Wisconsin 
toward the northern end. We draw employment from approximately 
smiles north. The peninsula averages 6 to 10 miles wide and we draw 
south approximately 15 miles. 

Senator Moopy. This is the peninsula extending into Lake Mich- 
igan ¢ 

Mr. Anpersen. That is correct. We are the only industry up there 
outside of the Roeser Lumber Co. who is a major creditor in this 
deal. The closest other industry of course is Sturgeon Bay. The 
local indlesies consists a great deal of fruit raising, cherries, which 
is very seasonal, and there is a need for employment the year around. 

Senator Moopy. So what was the effect on the community of this 
action? I would like to have you put in the record these comparative 
charts of your costs before Korea and after Korea and also your com- 
parative bids, your bid and also the comparative bids submitted and 
contracted for with the Army if you have them. I would like to 
have those in the record. 

(For charts see appendix I, p. 135.) 

Mr. Anperson. This is the comparison with an explanation. 

Mr. Ditwee. Senator, would you be interested in the fact that this 
matter has gone to General Accounting and that General Accounting 
has rendered a decision that relief is not available under 921 ¢ 
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Senator Moopy. Was that decision given because of denial of the 
Army or because they were ineligible under the law, for this company ? 

Mr. Diwwee. I assume they got the information from the Army, 
and in addition to that made their own decision as to the eligibility 
of the claimant here. 

Mr. Noone. Congressman, did General Accounting Office actually 
say that they could not grant the relief under 9217 

Mr. Dinwea. They have never said that in so many words, but—— 

Mr. Noone. I ask that question because the authority to grant 
rélief under 921 is extended only to the Department of Defense and 
the Department of Commerce. 

Senator Moopy. That is the point I was going to make. The Gen 
eral Accounting Office I think, Mr. Dilweg, has authority only to 
approve the actions of the Army in a case like this. It would not 
be up to Lindsay Warren to make the grant, I don’t believe. 

Mr. Dinwec. Senator, I don’t know how it got into the General 
Accounting Office. I believe it was a suggestion on the part of either 
Senator Wiley or Congressman Byrnes from that particular district 
that the matter be submitted to them. For what reason I don’t know. 
I don’t have that information. 

But at no point in this record, either on a hearsay basis or anything 
that the Army has put in writing, have they appreciated the intent 
of Congress in back of the enactment and the passage of 921, and 
that is that small business should, if they can prove extreme hard 
ship, get relief. 

Senator Moony. There was a provision in the report of the Com 
mittee on Expenditures. 

Mr. Diwwee. That is the history you mean in connection with the 
bill. 

Senator Moopy. On the legislative history of this. 

Mr. Dinwee. T have that right before me. 

Senator Moopy. Which says that the main objective was not to 
prevent losses on Government contracts because of increased cost ex 
cept in extreme hardship cases, but to afford relief to small-business 
firms and so forth who might be prevented from completing de- 
liveries. 

The burden of emphasis in that sentence is on the matter of com 
pleting deliveries to the Army, so I suppose it might be argued that 
since this delivery had been completed, that the Government had no 
other responsibility. However, in my judgment that was not the intent 
of C ongress because this is an extreme hardship case. As I under- 
stand it, you had to file petition in bankruptey, did you not ¢ 

Mr. Dinwec. They are in voluntary receivership now. 

Mr. Durry. There is a petition under chapter 10 of the Bankruptey 
Act because the company is clearly insolvent, and . the moment. the 
company is operating with a skeleton crew, chiefly because the credi 
tors have gone along with the proposition that something may even 
tually come out of this, and they are hoping if they extend some 
time here that they may come out better, and at least they would 
like to save the company, since liquidation of this company will re 
sult in very little payment. I would estimate under 30 percent to the 
creditors. 

Senator Moopy. What obligations does the company owe? 

Mr. Durry. Slightly over $100,000. 
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Senator Moopy. $100,000 is owed ¢ 

Mr. Durry. Is owed. And $81,000 of this was lost under one con- 
tract. 

Senator Moopy. That is the one contract we talked about ? 

Mr. Durry. Yes. And since then they haven’t been able to operate 
with any productive capacity, and operating as they have is showing 
considerable book loss, but when you consider selling those inven- 
tories at forced sale, the creditors have gone along even though the 
company is losing money on the book proposition, 

Senator Moopy. Have they sold inventory at forced sale? 

Mr. Durry. No; they haven't. The company is still operating with 
a key crew 

Senator Moopy. What assets does it have? 

Mr. Durry. The assets of the company are valued on the books 
of the company at approximately $122,000, as 1 recall. 

Senator Moopy. I see, so that technically if its assets could be liqui 
dated at full value, the company would be in the black; is that 
correct ¢ 

Mr. Durry. Yes; if it could be liquidated at book value, but there 
isn't even the remotest possibility that would happen. If it is liqui- 
dated we have an opinion of an appraiser it would be liquidated at 
20 percent of that. 

Senator Moopy. Yes, but do you list this prospect of rehef under 
¥21 as an asset ¢ 

Mr. Durry. No; we do not. 

Senator Moopy. You do not ? 

Mr. Dourry. No. 

nator Moopy. So that if vou got this relief under 921, it would 
dr: istically change the situation, would it not 4 

Mr. Durry. The company would then be back in business, and as 
I see it now, that is the only thing that will save the company, and 
1 think I fairly state the matter when I say the creditors are going 
along on this proposition now. We had a hearing Monday and they 
on whether or not to continue the business and 
0-day adjournment in the hope that something 
may develop under this Publie Law 921. 

Senator Moopy. I hope something does develop. We are going 
to have the Army in here tomorrow. Mr. Noone, who is coming for 
the Army / 

Mr. Noone. Representatives of Mr. Alexander. They haven’t been 
designated as vet. 

(Diser ssion off the rec ord. ) 

Mr. Durry. I would like to state for the record that on this exhibit 
we have submitted for comparative bidding, that it is substantially 
correct, but there is a possibility of error because the figures were 
obtained unofficially from reports submitted by bid-bureau services 
and there is the possibi lity of error, and we couldn't vouch for the 
authenticity of those figures. 

Senator Moopy. Wait a minute, how great an error? 

Mr. Durry. Substantially correct. 

Mr. Anprerson. Minor typographical errors. 

Senator Moopy. But they are substantially correct ? 

Mr. Anprrson. Yes, sir. 


consented—a hearing 


or 
they onsented—to a 
} 
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Senator Moopy. 1 am not interested in detailed figures but I am 
interested in the impression left by the general ov er-all picture. 

Mr. Anprrson. Yes; any errors would not even show on the final 
result. 

Senator Moony. I see; so in general you stand on the presentation 
made. 

Mr. Anperson. Right. 

Senator Moopy. Which, as I understand you, is that after Korea, 
contracts were entered into for the same or similar products at a 24- 
percent higher level than your bid, on an average. 

Mr. ANDERSON. Average, if you take each company and average his 
percentage and then total the percentages and div ide by the number 
involved. 

Senator Moopy. So that by paying you the entire amount of your 
claim, they would still be getting the refrigerators for less than they 
were paying on the average to others; is that correct 

Mr. Anperson. That is correct. 

Senator Moopy. I think that is all, unless you have something more 
to present. I would suggest you be here tomorrow morning. 

Mr. Ditwic. Will the Army respond in the same way! This case 
will be handled first? . 

Senator Moopy. Yes. 

Mr. Dinwie. Fine. Thank you, sir. 

Senator Moopy. Mr. Walter J. Spainhour. Do you solemnly swear 
your testimony before this committee will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Sparnuour. I do. 

Senator Moopy. Give us your name, please. 


TESTIMONY OF WALTER J. SPAINHOUR, SPAINHOUR FURNITURE 
CO., LENOIR, N. C. 


Mr. Sparnnour. Walter J. Spainhour. 

Senator Moopy. Give us your business. 

Mr. Spatnnour. The manufacture of wood bedroom and dining- 
room furniture. 

Senator Moopy. How long have you been in business, Mr. Spain- 
hour ¢ 

Mr. Srparnnour. Our business was incorporated on April 1, 1946. 
We operated as a partnership from 1942 until 1946, a family partner- 
ship. 

Senator Moopy. So you have been in business about 10 years? 

Mr. Sparnuour. Yes, sir. 

Mr. Noone. Were you in the furniture business before that ? 

Mr. Srarnnour. Yes, sir. I was connected with another firm from 
\pril 1, 1930, until the time that firm was sold in May, I believe, of 
1942. I worked during my summer vacations from college in the 
Drexel Furniture Co.’s shop at Drexel, N. C. 

Mr. Noonr. So that you have been in the furniture business all of 
your adult. life? 

Mr. Sparnnour. Twenty-odd years; all of my adult life: yes, sir. 

Senator Moopy. Have you had a contract with the Army for pro- 
viding furniture ? 

Mr. Sparnuiour. Yes, sir. 
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Senator Moopy. You have. Will you tell us what that contract is? 

Mr. Sparnniour. The Chicago Quartermaster Purchasing Office sent 
out invitations to bid No. ()M- 11183491168 dated May 11, 1949, for 
opening at 9 a.m. central standard time at the Chicago Quartermaster 
Office, 1819 West Pershing Road in Chicago on May 15. 

Our bid was dated M: ay 23, 1949. Contract No. W11-188—QM-8081 
was awarded on June 17, 1949, and executed on July 20, 1949, covering 
L895 type 3 wood desks, 

Senator Moopy. What was the dollar value of that contract ¢ 

Mr. Srarnuour. The dollar value of that contract originally was 
S184.737.30. 

Senator Moopy. Did you make any deliveries on the contract é 

Mr. SPAINHOUR. The contract called for deliveries beginning with 
December 1949, of 625 desks; January, 750; Febrary, 500. We deliv- 
ered through February. Then our March delivery was 750; April, 
(00: May, 750; and June, 770. We did not deliver those desks. 

Senator Moopy. Why not ? 

Mr. Srarnnour. Between the time the contract was awarded and 
the initial date for our delivery, Congress enacted the minimum-wage 
law of 75 cents per hour. 

Senator Moopy. How much were you paying ? 

Mr. Sparnnovur. The former legal wage was 40 cents per hour. Of 
course, actually our own employees were not greatly affected by that 
change. 

Senator Moopy. How much were you paying your employees ? 

Mr. Spainnour. I do not remember the exact figure, but I think 
our average wage rate was around 85 cents. 

Senator Moopy. So you we " above the new minimum-wage raise é 

Mr. Sparnuiour. We had a few men, unskilled laborers, who were 
below the new minimum-wage rate. 

Senator Moopy. But you were not paying 40 cents an hour? 

Mr. Srarnuovur. No, sir. That was true in a number of cases of 
some of our suppliers, and that is where we were hurt. We bought 
lumber, plywood panels and those mills were paying the 40-cent 
minimum. 

Senator Moopy. Well, didn’t you have contracts with them to fur- 
nish your lumber ¢ 

Mr. Sparnriour. Not as such. We had a purchase order which was 
issued to them and acknowledged by them, but after this wage law 
was changed they simply notified us that they were relieved of their 
obligation, that they would be glad to furnish us with the materials 
but at a substantially increased price. 

Senator Moopvy. Did I understand you to say you did or did not 
have a contract with them ? 

Mr. Sparnnour. We did not have a written contract with them. 

Senator Moopy. You had a running agreement; is that the idea? 

Mr. Sparnniour. We issued our purchase orders which they ac- 
knowledged at a firm price, which normally would be considered as 
a contract. 

Senator Moopy. Did you establish it as a contract under law ? 

Mr. Sparnnovr. | think I could; yes, sir. I am not positive, but I 
think I could. 

But their acknowledgment, just as our commercial acknowledg- 
ments, carry a clause which states in effect that “We are not obligated 
in the event of strikes, fire, floods, acts of God,” so forth and so on. 
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Senator Moopy. This was not an act of God. This was an act of 
Congress. 

Mr. Searnnour. This was an act of Congress. Our suppliers in- 
terpreted that as letting them out of their agreement, and I think 
rightly so. IT couldn’t argue with them too much because 1 felt the 
same way about it. 

Senator Moopy. What happened then? IT might say that 40 cents 

hour is not a living wage. People in other parts ‘of the country 
have to compete with that wage. 

Mr. Spainriour. Lam insympathy with the 75-cent minimum. 

Senator Moopy. [ was going to say | hope you do not think people 
should work for 40 cents an hour. 

Mr. Sparniour. No, sir: I do not. People should live. LI might 

sy our present average wage rate in our shop is $1.05 an hour. That 
isaverage. Wehavesome a little lower, some higher. 

Senator Moopy. But your suppliers of lumber were paying 40 cents 
an hour? 

Mr. Spatniour. At that time; yes, sir. 

Senator Moopy. Tlow much do they pay now ? 

Mr. Sparnuour. I imagine 75 cents. 

Senator Moopy. In other words, they will increase their wages 
only if 

Mr. Searnunour. That is not a fair statement, Senator. Let me 
qualify that please, sir. Many of the lumber mills are paying today 
7 cents an hour. Many of them are paving more, particularly 
through the Appalachian Belt where they have to compete for labor 
with the coal mines the ‘vy have even a higher Wage rate than we have. 

I have a very good friend in Selma, Ala., a large Selma corpora- 
tion there. Their skilled labor they pay far above the minimum 
wage. They do pay some men the 75-cent minimum, unskilled labor. 

Senator Moopy. Are those mills unionized 7 

Mr. Srparnnovur. Largely no. Very few of them are. 

Senator Moopy. I think if they were they would have to pay a 
living wage, don’t vou? 

Mr. Sparnnovr. They would. 

Senator Moovy. Will vou tell us about this contract ? 

Mr. Sparnnour. Yes, sir. We took this contract, as I just 
mentioned, on a bid which we submitted on May 23, 1949. At that 
time our estimated cost. was $35.22 per unit. Our contract price was 
$37.74 per unit. This bid was based—— 

Senator Moopy. Thirty-two? 

Mr. Sparnyour. $35.22 was our cost. 

Senator Moopy. And what was the bid ? 

Mr. Sparnnour. The bid price was $37.74. 

Senator Moopy, That was a low margin of profit 

Mr. Spainnour. Yes, sir. There was a reason for that. The first 
time in our experience our company lost money in 1948, due to the 
fact that we did not have a national sales organization built up to 
the point that it was adequate to supply us with business, and, if you 
recall, 1948 wasn’t too good a year for the furniture industry, so we 
bid low on this contract. 

We bid a profit, but we bid low on the contract thinking that we 
could operate 6 months on this Army contract and during that period 
build up our sales or@anization. 
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At the time we bid the contract, we were basing our costs on 5-ply 
mahogany or walnut veneered panels at 2714 cents per foot. After we 
submitted that bid and before we send get our purchase orders 
placed after we were awarded the contract, the price of that same 
panel went to 3714 cents per foot, and finally in December went to 
52 cents per foot. 

We were a small firm, relatively new. We had not built up a back- 
log of working capital, and we sustained on the manufacture of 
1.875 of those desks a loss based on ce. p. a. audit of $34212. We 
appealed to the Quartermaster Corps in Chicago for relief under 
article 18 of the contract. 

Senator Moopy. This was the Quarterm: ister? 

Mr. Sparnnour. Quartermaster, yes. 

Senator Moopy. The contract was awarded by Quartermaster ‘ 

Mr. Sparnnovcr. That is right, Chicago Quartermaster. We ap- 
pealed to the Chicago office of the Quartermaster Corps for relief 
under article 18 of the c ontract which says in part: 

If after the date set for the opening of bids or in case of a negotiated contract 
after the date of award the Federal Government shall impose, remove or change 
any sales tax, duty, excise tax, or any other tax or charge directly applicable to 
the supplies covered hereby or other materials used in the manufacture thereof 
or directly upon the importation, production, processing, manufacture, or sale of 
such supplies or materials which tax or charge must be borne by the contractor 
because of a specific contractual obligation or by operation of law, and if the 
contractor has paid such tax or charge to the Federal Government or to any other 
person, then the prices named herein will be increased or decreased accordingly, 
and any amount due to the contractor as a result of such change will be charged 
to the Government and entered on vouchers or invoices as a separate item. 

We appealed to the Quartermaster Corps for relief on this article. 
They denied that that relief applied in our case because article 18 is 
headed “Taxes.” 

We had quite a voluminous file of correspondence on the subject, 
and we notified them that unless such relief was granted that it would 
be a financial impossibility for us to fill the contract. After being 
denied there, we were trying to beat a deadline. We were ahead of 
our delivery schedule. We had made our Februar v deliveries. 

Senator Moopy. The reason you could not m: ake further deliveries 
was what ? 

Mr. Srarnniovur. Because we weren’t financially able. 

Senator Moopy. In other words, your working capital was such that 
if you went ahead on the basis of these prices— 

Mr. Sparnuocur. We were broke. 

Senator Moopy. You were wiped out; is that right ? 

Mr. Sparnuiovur. Yes, sir. We were trying to get this relief before 
jor liquidated-damages clause in the contract went into effect. So we 

‘ame to Washington, and after being passed along down the line we 
were told—wait a minute. 

After talking with various Army officials and explaining the seri- 
ousness of our position, we were told in effect that the Army did not 
need the desks covered by our contract so badly as to force any com- 
pany into bankruptey, and that they did not want any contractor to 
lose money on their contracts. 

Senator Moopy. Who told you that ? 

Mr. Sparnuovur. Colonel Evans and Colonel Baker, Quartermaster 
General's office. 
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Senator Moopy. That is here in Washington ¢ 

Mr. Spatnnour. Here in Washington. 

Senator Moopy. What happened then / 

Mr. Sparnnour. We were asked if we would be agreeable to furnish 
another 100 of this type 8 desk as a token shipment if the balance of the 
contract would be canceled without prejudice. Of course, we jumped 
at the proposal. We readily agreed to this procedure and were told 
to goon back home and quit worrying about it. 

We thought that this settled our problem, but after returning home 
we were informed by letter that there was no relief the Quartermaster 
Corps could give us other than to extend our delivery dates as follows : 
July 1950, 378; August 1950, 378; September 1950, 878: October, 378 ; 
November, 377: December, 377; January 1951, 377: and February 
1951, 377. 

Senator Moopy. Would extending the date meet your trouble? 

Mr. Spatnuour. It wouldn't. 

Senator Moopy. In other words, you were not worried about deliv 
ery dates. You were worried about costs: is that right 4 

Mr. Sparnnour. We could not manufacture the article if we could 
get paid for it. We were informed by Archibald S. Alexander, Under 
Secretary of the Army, in a letter dated May 30, 1950, that this new 
delivery schedule had been approved by the Comptroller General's 
Office, with the provision in it that the liquidated damages clause did 
not apply to the delays so far incurred. 

In spite of this fact and in spite of the fact that under the contract 
the outbreak of hostilities in Korea in June 1950 would nullify further 
effectiveness of the liquidated-damages clause, the Army is now claim 
ing from us the amount of $119405.21. 

Senator Moopy. What happened before that’ You, after having 
been assured by Colonels Evans and Baker that you could go home 
and forget about vour worries, then you had a letter from Secretary 
Alexander, as I understand it. 

Mr. Sparnnour. Approving the new schedule. 

Senator Moopy. Approving the new delivery schedule / 

Mr. Srparniiour. Yes. 

Senator Moopy. Which was entirely unrelated to your problem: is 
that correct ? 

Mr. Sparnnour. That is correct ; after we were told to go home and 
forget about the matter, we went home, and a week or so later we 
received a letter from the Quartermaster’s Office stating that we 
would have to furnish the desks, that they found they were urgently 
needed, that the only thing they could do for us was revise our 
schedule. 

Senator Moopy. They were urgently needed so they gave you longer 
to deliver them ? 

Mr. Searnnocr. That is right. 

Senator Moopy. You had nothing in writing from Colonel Evans 
or Colonel Baker, I take it. 

Mr. Sparnnour. No, sir; there were three of us in the office at the 
time, my brother, our attorney, Mr. J. C. Farthing of Lenoir, and 
myself. 

Senator Moopy. By the Way, this company is located in Lenoir? 

Mr. Srarnnovur. In Lenoir; yes, sir. We are not in the corporate 
limits ofthetown. Weare about 4 miles out. 
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Senator Moopy. You said that the Government has now or did file 
a claim against you for $119,405; is that right ? 

Mr. Sparnuour. That is in the General Accounting Office now. 

Mr. Noone. Did you make any effort to complete the contract on this 
delayed schedule ? 

Mr. Sparnyour. No, sir; we didn’t. 

Mr. Noone. Why? 

Mr. Sparnnour. We couldn't. 

Mr. Noone. For financial reasons? 

Mr. Sparnuour. For financial reasons; ves, sir. 

Mr. Noone. You did not have the money to pay your suppliers to 
get the material needed for the desks; is that the answer? 

Mr. Sparnnour. No, sir; in the months immediately following our 
having abandoned this Army contract because of this loss of $34,212, 
we lost an additional $20,000 because we had no civilian business to 
take its place, and we had to wait until the June furniture markets 
to obtain this civilian business. 

These combined losses had completely exhausted what small work- 
ing capital we had, and we had to obtain additional capital from some 
source or go broke. We applied for and were granted a loan by the 
RFC but the RFC granted this loan on the condition that we were 
to get this Army contract canceled or revised prior to disbursement 
of the loan. 

We made every possible effort to comply with that condition and 
were unsuccessful, so we were unable to obtain the RFC loan. 

Senator Moopy. So you never got the loan ¢ 

Mr. Sparnuiour. No, sir. After this effort for additional capital 
failed, we were forced to go to our creditors with our story and ask 
their advice, asked them what they wanted us to do. 

Senator Moopy. That is certainly a good way to approach them. 

Mr. Sparnnour. The result was that this group of our creditors 
made up a sum of $89,000 with which they bought an issue of 5-year 
debenture bonds secured by a third mortgage on the property. Had 
this not been done, these losses sustained would have forced us into 
bankruptey. Since these bonds were sold, this company has not failed 
to show a modest. profit each quarter up to and including the present 
quarter. 

Senator Moopy. So you are operating at a profit now ¢ 

Mr. Sparnnour. Yes, sir. 

Senator Moopy. Is it the same group of people that were selling 
vou lumber and who increased the price that took these debentures for 
S9.O0Q0 / 

Mr. Srparnnour. Yes, sir. Well, now, there were other suppliers 
other than lumber suppliers involved. They are our regular sources 
of supply. 

Senator Moopy. Is your plant unionized ¢ 

Mr. Sparnnour. No, sir. 

Senator Moopy. I can’t help thinking as I listen to your story that 
you have been the victim of the fact that other people rather than 
yourself, the general industrial system down in your part of the coun- 
try has been paying such low wages that when the Congress took 
action to rectify that situation, you were caught in a squeeze. 

[f the wages that your suppliers had been paying had been fair 
wages in the first place, why your bids would have been such that you 
would not have been caught in a squeeze; isn’t that true? 
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Mr. Sparnyour. Senator, it is true in a sense. 

Senator Moopy. Whether they are unionized or not, if they had been 
paying fair wages, why they wouldn’t have had to abruptly increase 
their prices to you at a time when Congress had a very modest mini- 
mum wage of 75 cents an hour; isn’t that true? 

Mr. Sparnnour. That is correct, but will you let me insert just one 
little plug for my community there? 

Senator Moony. Yes, sir. 

Mr. Sparnnour. Our local-wage schedule in Lenoir, N. C., is higher 
than the wage schedule in Jamestown, N. Y. That is true of our 
industry. Now the statement that you made is also true of a number 
of our suppliers, but it is not true in our immediate community. 

Senator Moopy. Your wages you say are over a dollar an hour now @ 

Mr. Sparnuiour. Yes, sir. 

Senator Moopy. Of course, wages In competing plants in the North 
are considerably higher I believe, but certainly a 40-cents-an-hour 
wage is an uncons¢ ionably low wage, and that is the reason you are 
4 caught i in a jam; isn’t it? 

Mr. Sparnnour. Yes, sir. 

Senator Moopy. And if those lumber suppliers had paid fair wages, 
you wouldn’t be caught in a jam ¢ 

Mr. Sparnnovur. That is true. 

Senator Moopy. You say that the Government is now seeking to 
recover from you $119, 000 4 

Mr. Sparntiour. Yes, sir. The original claim filed against us by 
the Quartermaster Corps was for $79,000 and some odd hundred. 

Mr. Noone. What did that cover? 

Mr. Sparnnour. That covered the increase in cost to them when they 
went out and bought these same desks on the open market. I have 
some figures here on that. 

We were informed by letter from the Chicago Quartermaster Office, 
dated February 5, 1951, that the Army had purchased these desks else- 
where and were hickine to us for payment of the excess cost to them 
in the amount of $79,546.80. We denied any liability in this regard. 
Had we been granted the relief provided for in the contract, this con- 
tract would have been filled by us on schedule. 

At the time our request was made for relief, we were prepared to 

complete the contr: act at an increased pr ice of $55.87 each or an increase 

of $18.13 each, or a total increase of $54,752.60. We are informed that 
the Army repurchased these desks at a cost each of $64.08 or an increase 
of $24,794.20 over what we were asking as our advanced price under 
the contract margin. 

Senator Moopy. It strikes me, Mr. Spainhour, that there is a very 
interesting chain of events here. In order to get the desks from other 
sources they had to pay $79,000 more. That presumably represented 
a difference in cost between your operation and the operation of an- 
other furniture manufacturer elsewhere in the country. 

Mr. Spatnunovur. And the market conditions at the time. 

Senator Moopy. Yes. and the market conditions at the time. Soasa 
matter of fact the increment between what you were able to make as 
your bid because of this 40-cents-an hour situation and what was paid 
somewhere else— 

Mr. Spatnnour. At the 75-cents-an-hour rate, 
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Senator Moopy. That is correct, or whatever the rate was, comes 
around so the same people or some of the same people who are paying 
40 cents an hour put up $89,000 to keep you from having to go out of 
business, when they might better have paid that in wages in the first 
place or paid part of it in wages in the first place, and let ve go 
through with your contract and make a profit. 

Mr. Sparnnour. Senator, the same suppliers that supply me with 
lumber supply the other firms that manufactured these desks. 

Senator Moopy. Where are they located ¢ 

Mr. Spatnnour. They are located in Lenoir. 

Senator Moopy. Another firm in Lenoir? 

Mr. Sparnuour. Made the same desks; yes, sir. 

Senator Moopy. And they charged them $79,000 more ¢ 

Mr. Sparnuour. Yes, sir. You see, there was quite a time lapse in 
between. 

Senator Moopy. And in the case of the second bid, these people were 
already paying 75 cents an hour ¢ 

Mr. Spearnnour. That is right. 

Senator Moony. So that if they had been paying 75 cents an hour 
in the first place, then they wouldn’t have caught you in the squeeze ? 

Mr. Sparnnour. That is right. We were a victim of circumstances. 

Senator Moopy. You certainly were. Well, now what is going to 
happen to you if the Government starts suit on this 119,000 ? 

Mr. Sparnuour. If they win it, we are bankrupt. 

Senator Moopy. Have you made application under 921 ? 

Mr. Sparnuour. No, sir, we have not. 

Senator Moony. Why not? 

Mr. Sparnuour. That I can’t tell you. I was not familiar with the- 
law. Our attorney has handled that phase of it. 

Senator Moopy. You just did not knew of the existence of this law ? 

Mr. Sparnnour. I did not know of the existence of the law. 

Mr. Noone. But you have sought relief. You have been negotiating 
for relief since the passage of the law in January 1951, is that right / 

Mr. Sparn Hour. Y es, sir. 

Senator Moopy. So that the people in the Quartermaster Corps who 
presumably ought to know the existence of the law could have taken 
it into consideration in handling your application, is that right ? 

Mr. Searnnour. Had they so desired. 

Mr. Noone. Mr. Spainhour, what did you do upon receipt of the 
letter from Mr. Alexander stating that the Army needed the desks 
and that they would have to pure chase them elsewhere ? 

Mr. Sparnnour. Mr. Noone, Mr. Alexander’s letter did not make 
that statement. Mr. Alexander’s letter only advised us of the Comp- 
troiler General’s approval of the revised schedule which the Quarter- 
master Corps had set up for us. 

Mr. Noone. You did receive notice from the Army, however, that 
they would need—— 

Mr. Sparnnovur. That they would require the deliveries on a new 
schedule. 

Senator Moopy. Who gave you that notice ? 

Mr. Sparnuovur. The Chicago office of the Quartermaster Corps. 

Senator Moopy. ee signed that letter ? 

Mr. Spearnunour. Ido not have it. I believe all the letters we received 
from the Quartermaster Corps office in Chicago, regardless of who 
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they were written by, were signed by Captain Earl King, the con- 
tracting officer. 

Mr. Noone. You at that time did not take any steps to try to 
minimize your loss. You were in a position where you could not 
possibly complete the contract and minimize the loss, is that the 
situation ¢ 

Mr. Sparnnour. Yes, sir. We were in a position that we had to 
operate a profitable business or not operate. We were down to the 
bottom of the barrel. 

Mr. Noone. Did you anticipate a claim of $119,000 at the time you 
discontinued production ? 

Mr. Sparnnour. No, sir, Mr. Noone, we did not. We anticipated 
eventually getting relief undgr article 18 of the contract. At no time 
did we refuse to manufacture the desks. We did refuse to manu- 
facture them until we had gotten the relief, because we couldn't. 

Senator Moopy. May I ask you that at that point? Was there 
any mention in that direct connection either by you or by them of the 
fact that you had an application for relief under article 18 pending ? 

Mr. Sparnnour. Yes,sir. We made that clear at every opportunity, 
that we were demanding relief under article 18. 

Senator Moopy. Was that the reason given by the Quartermaster 
Corps for extending this contract so that it might be extended while 
you were getting relief / 

Mr. Sparnnour. No, sir. They extended the contract simply as a 
gesture toward cooperating with us. 

Senator Moopy. As a gesture tow: urd cooper: ation instead of can- 
celing the contract as you requested, is that right ¢ 

Mr. Sparnnour. That is right. 

( Discussion off the record. ) 

Senator Moopy. Thank you for coming. 

Is Mr. Ralph Schwarz here / 

Mr. Scuwarz. Yes, sir. 

Senator Moopy. Do you solemnly swear the testimony you shall 
give this committee shall be the truth, the whole truth and nothing but 
the truth, so help you God ¢ 

Mr. Scuwarz. I do. 


TESTIMONY OF RALPH SCHWARZ, PRESIDENT, MICHIGAN PRODUC- 
TION ENGINEERING CO., HIGHLAND PARK, MICH. 


Senator Moopy. Will you give the committee your name, business, 
and address, Mr. Schwarz? 

Mr. Scuwarz. Ralph Schwarz, Michigan Production Engineering 
Co., Highland Park, Mich. 

Senator Moopy. Do you want to give the street address ¢ 

Mr. Scuwarz. 14011 Oakland. 

Senator Moopy. What do you manufacture, Mr. Schwarz? 

Mr. Scuwarz. Well, we are in the light sheet-metal business and 
tool, jig, and fixtures building. 

Senator Moopy. How long have you been in that business? 

Mr. Scuwarz. Since Januar y 1945 as a partnership. Then we were 
incorporated in June of 1950. 

Senator Moopy. You started this business at the end of the second 
war; is that right? 
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Mr. Scuwarz. That is right, strictly as an engineering business at 
that time, and later we had it a little tough getting engineering work, 
so we went into manufacturing. 

Senator Moopy. Were you in the service ? 

Mr. Scuwarz. No, I wasn’t in the service, but I was in the engineer- 
ing business all during the war. I incorporated with some of the 
individuals in the company in June of 1950. 

Senator Moopy. What you really have is a job machine shop that 
also handles light metal fabricating ? 

Mr. Scuwarz. ‘That is right. We do work for the automotive con- 
cerns when they are tooling up for new models. 

Senator Moopy. Whom do you supply ¢ 

Mr. Scuwarz. Chrysler is our biggest, customer, and we do some 
work for—we just finished a job for Kaiser-Frazer Co., and we do 
work for the J. L. Hudson Co. in Detroit. That is a department store. 

Senator Moopy. I know that well. 

Mr. Scuwarz. And we do a lot of their specialty work, conveyor 
work and shelving and anything in the metal line that they want. 

Senator Moopy. How many employees do | you have ¢ 

Mr. Scuwarz. Well, we average from 35 to 60. Right now we have 
about 40. 

Senator Moopy. About 40. What are you making now ¢ 

Mr. Scuwarz, Presently, about half of our business is on a rocket 
container for the Navy, and the other half is some subcontract work 
from Chrysler on Government marine engines and industrial engine 
supports. 

Senator Moopy. Do you have any current subcontract for any de- 
fense work with Kaiser-Frazer / 

Mr. Scuwarz. We just finished one in December on a tooling pro- 
gram for the C-119 aircraft that they are making. 

Senator Moopy. You he Ipe “Ll to tool up Willow Run, in other words. 

Mr. Scuwarz. That is right, and presently we are working on a new 
one, on this C—123 that is coming up. 

Senator Moopy. | am very familiar with that. We have been try- 
ing to get the Air Force to increase the schedules there because we feel 
this isa good time for them to make airplanes in the Detroit area with 
sO Mahy pe ople he mployed. 

Myr. Scuwarz. Yes. 

Senator Moopy. Well, although you haven't been in business long, 
you have apparently established a reputation of competency or you 
would not be getting these contracts repeatedly from companies. 

Mr. Scuwarz. That is right. 

Senator Moopy. Tell us about your Navy contract. How many 
rocket containers are you making ¢ 

Mr. Scuwarz. We have a contract for 6,000 that we received 
April of 1950, and that was ata price of $54.14. 

Then we received another contract for the same item in June of *51 
for $75.31 each for 1,600 of them plus $11,000 for additional tooling, 
and that was supposed to take care of us on our present contracts that 
we are running. 

Senator Moopy. What is the actual cost of making these rocket 
coniainers ¢ 

Mr. Scuwarz. The actual material cost right now is running around 
$48 each, and the actual labor—this is without any factory burden, 
overhead—is running approximately $14. 
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Senator Moony. Will you describe these containers? What are they 
made of, steel ? 

Mr. Seuwarz. Aluminum, 100 percent aluminum, with the excep- 
tion of four lugs that are made out of a forged steel piece. 

Senator Moopy. Are you having trouble getting aluminum or do 
you get it readily ¢ 

Mr. Scuwarz. We are not having any trouble now. We did have 
some trouble originally. 

Senator Moopy. You do have a priority item ¢ 

Mr. Scuwarz. That is right. 

Senator Moopy. And you are getting aluminum readily ¢ 

Mr. Scuwarz. That is right. 

Senator Moopy. You say that the actual cost per rocket is greater 
than the amount of your initial bid? 

Mr. Scuwarz. It is right now. 

Senator Moopy. You have given us $62 as the actual cost of making 
one of these rockets. 

Mr. Scrwarz. That is right. 

Senator Moopy. And your contract is for s54.14, is that right ¢ 

Mr. Scuwarz. That is right. 

Senator Moopy. How did that happen ‘ 

Mr. Scuwarz. Well, frankly, we got the contract in April of °50 
before the Korean war. We tried to get a firm price from Reynolds 
Metals on the aluminum, and they gave us a firm price for 6 months. 

However, in that 6 months we only received 1 month’s supply. 
They weren't in a position or couldn’t or didn’t have the material to 
supply us for the rest of the time. 

Senator Moopy. So they gave you a contract for 6 months but they 
gave you only | month's supply, and after the 6 months were over 
they increased the price, right ¢ 

Mr. Scuwanz. The price went up. yes. However, when we received 
the contract they worked with us. [ was down here in Washington 
with the contracting officer, and there were indications at that time 
that at least the material would remain stable, it wouldn't go up in 
price, and if anvthing, it would vO down, because they were le 
new plants. 

However, in about 4 months it went up and they wanted to raise 
the price immediately, but according to our agreement, there wasn’t 
any contract on it, but it was a verbal agreement, they agreed to hold 
off for two months. 

Senator Moopy. They did honor their verbal contract 4 

Mr. Sonwarz. That is right, but we didn’t receive any material 
in that time, anyway. 

Senator Moopy. Did that slow down your production ? 

Mr. Scuwarz. Yes, among other things. I mean there were other 
parts that we couldn’t get right away. The forgings, for instance, 
the tooling required on it was such that it took about 3 to 4 months to 
get any lugs. Of course, the container was no good without the lugs 
to go with it. 

Senator Moopy. So the metal company did not increase the price 
during the 6 months’ period. They just did not deliver any more 
metal, is that the story / 

Mr. Scuwarz. That is right, although I don’t know if that is the 
reason. 


ding 
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Senator Moopy. I don’t either. 

Mr. Scuwarz. That is what happened, though. And of course all 
the materials went up in price except one that I can remember of argon 
gas. These are welded with an argon gas. Mr. Noone has a copy of the 
material, I believe, that 1 gave you yesterd: ay. It shows the compari- 
sons as of April 1950, and as they are in July 1951, which is approx- 
imately the same as it is today. 

Senator Moopy. You have said your direct material costs are 
$47.62? 

Mr. Scuwarz. That is what it was originally. 

Senator Moopy. That is the material cost ? 

Mr. Scuwarz. That is right. 

Senator Moopy. Then you have said that your labor cost was 
around $14, making the direct costs of this thing $62, but you have 
supplied us with a figure of $70.10 as the unit cost. 

Mr. Scuwarz. $54.14. 

Senator Moopy. No, asthe unit cost of the containers. 

Mr. Scuwarz. Yes‘ 

Senator Moopy. The price under your contract was $54.14. 

Mr. Scuwarz. That is right. 

Senator Moopy. But you have supplied us with a unit cost of the 
containers as of November 1950 of $70.10. 

Mr. Scuwarz. That is right. 

Senator Moopy. I assume that is adding some overhead to your 
material and labor cost. 

Mr. Scuwarz. Here is a breakdown of that, that figure right there 
at the bottom. 

Senator Moopy. This profit and loss statement will go into the 
records of the committee but not into the printed record of the hear ing. 

Mr. Scuwarz. This is a comparison between the new contract, the 
negot iated contract that we received at a later date. 

Senator Moopy. This statement shows a loss per unit of $16.51. 

Mr. Scuwarz. That is right. 

Senator Moony. Under the new contract which was for 1,600 
units 

Mr. Scuwarz. The new one showed a profit. 

Senator Moopy. $7.25. 

Mr. Scuwarz. That is right. 

Senator Moopy. Is that going to average you off so you will get out 
of this contract without a loss ? 

Mr. Scuwarz. No, sir: it won’t. 

Senator Moopy. It is not. How much of a loss do you have? 

Mr. Scuwarz. Up to the end of November, $44,000. Of course, that 
includes our overhead, and we show a gain on the new contract of 
something like $4,000. 

Senator Moopy. So you lose $44,000 and you gain $4,000. Doing 
business with the Government isn’t quite all it 1s cracked up to be, 
on occasion. 

Mr. Scuwarz. On occasion: yes, sir. 

Mr. Noonr. What will be your loss upon completion of the contract, 
“an you estimate that ? 

Mr. Scuwarz. Around $99,000, and I estimate that we will make a 
profit on the new contract of around 13, so putting them both 
together— 
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Senator Moopy. You have a loss of $86,000. 

Mr. Scuwarz. That is right. 

Senator Moopy. Now, that loss of $86,000, what is the effect of that / 
Is your company financially able to withstand that loss 

Mr. Scnwarz, Fortunately, we have been so far, because it has just 
meant a lot of hard work in getting a lot of other profitable business 
in there, but it has hurt. We have had to get an RFC loan on this 
contract originally for $40,000. 

Senator Moopy. You do have an RFC loan now on the contract? 

Mr. Scuwarz. That is right. 

Senator Moopy. ‘The other business that you have will enable you to 
pay that loan off, I take it 

Mr. Scuwarz. Yes, sir: that is the way it is working right now. It 
Is costing us $1400 a month. 

Senator Moopy. It is costing you $1400 a month. Is that loan 
attributable to this price situation ¢ 

Mr. Scuwarz. No, that has nothing to do with it. How do you 
mean ¢ 

Senator Moopy. Well, you said you had to get an RFC loan. 

Mr. Scuwarz. You mean have I included it in this? 

Senator Moopy. No. Did you have to get the loan because of this 
contract or would you hh ive had to have the loan, anyway ¢ 

Mr. Scuwarz. Oh, no, it is a direct result of the contract. In fact. 
the loan is based specifically on the contract. 

Senator Me ODY. Will you tel] us how ( 

Mr. } II nz. Well, of cow e. the REC wouldn't elive us a loan intil 
we went to several banks, and they wouldn't give us any money after 


we received the contract. However, the contracting officer insisted we 


ve some financial assistance before we could handle the contract. 
‘ ‘ ; . } ' } . : : 
Senator Moony. So the Navv insisted that vou vet finan lal assist 
ance for working capital ! 


Mr. Scuowarz. That is right. 


: ] : 1 ‘ 
Senator Moopy. And you got it from the REC? 
\ 


ir. Scuwarz. That is right, and up to now the RFC has gon 
lone. We haven't had anv trouble with them. 
Reriatie Mooiiy. There has been sinaidernble criticism of the RE’ 
Did 1 | 1 tO ore hrougl wiv wi? yfit »? means te vet { +7) 7 
\I * LWA! None W { PvVel | a al { know mnvbodyv doy 
there The e were a lot of people. 

weg ator NI DY. This Wa straight Ov md ( 11 business proposi 
Lion 

Mr. Scuwarz. That is right 


warz. Didn't have to offer anybody a mink coat. 
Senator Moopy. Nothing at all? 

Mr. Scrwarz. I did not know anybody there. I suppose I onhy 
know a couple of the fellow right now. 


Senator Moopy. Did vou have to hire anvbodv in Washineton to 


Mir. Scuwarz. No: I didn't. 

senator Mi ODY. You went over there vourself ? 

Mr. Scuwarz. When I came to Washington first, when they sent 
us a telegram that we were the low bidder, I brought our attorney 


H58TO-—52 No, 4 
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with me. As it resulted in the end, it wasn’t 100 percent necessary, 
but I just thought in case— 

Senator Moopy. This was a Detroit attorney ¢ 

Mr. Scuwarz That is right. 

Senator Moopy. Who is that? 

Mr. Scuwarz. Mr. John Yoe. 

Senator Moopy. So vou are how ina position where you stand to 
lose $99,000. Have you sought relief on that / 

Mr. Scuwarz. Yes: | have several times. From the beginning, 
about 4 months after we were going and the Korean war started, the 
prices started going up and we asked for relief. I have written sev- 
eral letters. I received answers to several ot them. l spent consid- 
erable time down here. 

I was to the Pentagon Building, to the Under Secretary of the 
Navy's office, saw a Mr. Moore, and at that time, Public Law 921 
wasn't in effect, but they said they expected some relief or legislation 
to provide relief and that was the information I received from the 
contracting officer, also. 

Senator Moopy. -Approximately when was it / 

Mr. Scurwarz. It was before the Public Law—about November, I 
believe it went into effect in November or January. It was November 
before that 

Senator Moopy. Since this law has been passed, have you tried to 
get relief under the law ? 

Mr. Scuwarz. I have. I approached the board of commerce, I 
approached the NPA. 

Senator Moopy. The board of conumerce in Detroit. vou mean ¢ 

Mr. Scuwarz. That is right. 

‘Senator Moopy. Harvey Campbell's organization / 

Mr. Scnwarz. That is right: and of course they referred me to 
vour ¢ ommiittee. 

Senator Moopy. It Was a eood choice, 

Mr SCHWARZ. I hye pe so. And | approached NPA in Washington, 
a Mr. Beach. About 2 weeks after I saw him, however, he died. 

They got me all the information about this 921 law that was before 


Congress, and after that I] approached our contracting officer, again 
} 


) menns of a letter, al dl made a phone eall, but I did not get any 
results. .Asa matter of fact, Tasked him for an application, and they 
never answered my lett I have a copy of the letter. 


se] tol Mi ObDY. Did you ever vet a d clination from the Navy oO 


Mr. Scuwarz. No: nothing on 921: nothing at all. 

Senator Moopy. They did not answer your letter at all? 

Mr. Scrrwarz. No, sir. 

Senator Moopy. You say you did talk to your contracting officer 


on this? 

Mr. Scnwarz. That is right. 

Senator Moopy. What did he say ¢ 

Nir. SCHWARZ. WV Hl. t is too bad, we ent clo anythine for you in 
this com etit ve bidd ne,” ; 

Senator No DX. Did you ask him spe i fic lly abo it OY1? 

Mr. Scrrpwarz. Yes: I did. 

Senator Moopy. What was his rene tion tO it f 


‘ , TY ’ +? ° 
Mr SCHWARZ. N¢ he, rae Chahnved the subjec t. 
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Senator Moopy. No reaction 4 

Mr. ScHWARZ. He changed the subject and referred me to other 
contractors to try and get subcontract work to make up for this. 

Senator Moopy. Who was this officer ? 

Mr. Scuwarz. The man I talked to most of the time was a Mr. 
Watson. 

Senator Moopy. \ eivilian ora naval ofthicer / 

Mr. Scuwarz. He is a civilian. 

Senator Moopy. Here in Washington / 

Mr. Scuwarz. Yes, sir. 

Senator Moopy. In what branch of the Navy 4 

Mr. Scuwarz. Bureau of Ordnance. Here is a copy of the letter 
that I sent to him. This is the one I didn’t receive any answer to. 
However. I sent numerous letters. I submitted exhibits on what 
happened and everything, but it never did any good. 

Senator Moopy. Is this the last letter you wrote, in March 1951 ¢ 

Mr. Scuwakz. Yes, sir. 

Senator Moopy. This letter states that you have been informed that 
new regulations have been issued to provide relief in cases such as 
yours. Youask him to advise you as to the proper way to submit your 
request for relief. You say you never got any answer to that é 

Mr. Scuwarkz. I wrote this letter on the basis of this one. That is 
aman that [saw in the Department. 

Senator Moopy. This IS Mr. William II. Moore. special assistant 
to the Assistant Sec retary of the Navy, apparently ¢ 

Mr. Scuwarz. Yes, sir. He is the one that notified me when the 
law went into effect and sené mea COpy. 

senator Moopy. | nder date of Mareh S this letter indicates vou 
had a conversation about your filing a request for price relief. Mr. 
Moore suggested you put your request in writing, with the under 
standing he would advise you as soon as regulations under relevant 
legislation hacl been issued. 

This letter savs also, from Mr. Moore to Mr. Schwarz. that the Navy 
Departinent has officially received copies ot the hewly issued regula 
tions. It Says: 


You will understand that some time at least will be required for the Navy 
Department to set up appropriate arrangements to handle applications. I am 
advised, however, that there is nothing now to prevent vou from filing a request 
for relief with the contracting oflicer from whom you received your contract 
Perhaps you would be well advised to write him asking for information as to 
the proper way to submit your request. Ly the time he receives your inquiry, 


he may be able to furnish such information to you 
Mr. Moore adds : 


1 regret very much the difliculty you have been experiencing, and hope you 
may have had delivery of the necessary materials by this time 

So, in accordance with this letter, as I understand it, Mr. Schwarz, 
you wrote to vour contract o oflicer, is that correct 7 

Mr. Scuwarz. That is right. 

Senator Moopy. And this was on advice of Mr. Moore, the special 
assistant to the Assistant Secretary of the Navy. an | you received no 
reply ¢ 

Mr. Scuwarz. That is right. 

Senator Moopy. Did vou ever follow your letter up 4 

Mr. SCHWARZ, You mean this letter here / 
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Senator Moopy. Did vou ever follow t] iat up, ves, or bust let it lie? 

Mr. Scuwarz. | calle «l the contracting officer on the tele phone. 

Senator Moopy. You did? Th: at is ae -% 

Mr. Scuwanrz. Mr. Watson. 

senator Moopy. What did Mr. Watson tell you? 

Mr. Scuwanrz. He Was sorry that they coulk Int do anthing, that 

ley underst cp this other contract would take care of us and that he 

would send us some data. He suid we s houldn't do prime contract 

Work, anyway; We are apparently too small financially to handle i 
Senator Mc opy. Too small to t: ike a big loss, i is th: it the iclea / ¢ 


Mr. Scuwarz. It is possible. Then he finally said he would send 


thy 


some 
Senator Moopy. The theory of the procurement oflicials of the De- 
fense Department, I believe. and cert: eats the intent of Congress. is 
not th: it anvone should tal ce a loss on these contraets, and that was the 
very reaso? that Act YY1l was passed, Apparently. you lrew a blank 
when you tal ced to Mr. Watson, Is th: 
Mr. Scuwarz. That is right. 
Senator Moopy. Is he st ill there ¢ 
Mr. Scnwarz. Yes, he is. At the time the office apparently was 
smaller and he handled mostly all contracts. but now he js in charge 
of thesmall business end of it. 





} 
t » } / 
uw rgnt! 


Senator Moopy. He is in charge of the smal] business end / 
Mr. Scuwarz. That is rieht. 

Senator Moopy. Of what ? 

Mr. Scuwarz. Of the Bureau of Ordnan 


- 


ion. 
Mr. Noone. th Washineto 4 
Mr. Scuwarz. That is right. a cin han. That is. he is under the 
mand of Di re and Captain VW 
ator Moopy Anni he isin charge of t] all busi ess end of it ? 
Mir. SCHWAI Phat isright, at present 
Senator Moopy. But he said vour business was too small to take a 
prim eontract t } rhe ¢ 
Mr. SCHWARZ That is the inference. I wouldn't savy that was the 
eXacti Ord ‘| 1 he ref red me Lé ) ! prime contractors to eet 
ubcontract work, but. frankly, It is yust like me 7oiIng to the news 
1 I can find that out anytime. I have vot to sell them on it 
rst, that IT can handle t] yusIness 
) \I «> i Vo I hh Thre 1 \ f Orr Mio? ng? 
Mir. ScHwWary 1 could 
{ Mi ) f I \ ought to vg Mii \\ ts up he ! d 
} ut tl 
Do vou lave anything else you want to sav, Mr . Selwarz? 
\ Si [IWARZ No 3° i on't ept I have other data here 
In case you need it or want it rrespondence that was carried on. 
Se] ate ! ML MODY. i you W I] nh ike threat ivallal le to Mr. Noone, the 
counsel to the committee, he will look it over. 


Mr. Scuwarz. I might add that with the ex eption of material eur 


Taliment, not being abi to obtain it as required, have been produe- 
ine over schedul Lam a little over half done on the first con 
tract. ain almost completed ith the second one, Naturally, lam 
making some money « It. 


f am going to try and push it out, but there is no reason why I 
Col ldn't do ohne or the other. I mean, they stated SOU per month 
minimum: I have been delivering it when I have the material. 








SMALL BUSINESS AND MILITARY PROCUREMENT oa 


Senator Moopy. But as a general matter, vou are going to have a net 
loss of SS6.000 on your two contracts with the Government ? 

Mr. Scuwarz. That is right. 

renator Moopy. [ nless some relief can be afforded tO you, is that 
correct f 

Mr. Scuwarz. That is moeht, and 
contracts, and to the best of my knowledge they have always proved 
satisfactory. 

Senator Moopy. You mean your deliveries have proved satisfactory 


I have clon e other (rovernment 


and the quality of yvour work has proved satisfactory 


Mr. Scawarz. That is right, both from an engineering and a billing 
standpoint. 
senator Mi opy "| hat Was hot il the Second Wi rid \\ nl heen » VO 


were not In business then ¢ 

Mr. Scuwarz No: but right now we have a contract with the 
Army to make 3O hard top closets for a 614-ton, 0 by 6 vehicle. We 
are desionineg it and building it. 

Senator Moopy. J might pont out to you, Mr. Schwarz, that had 
your profit been too great, vou might well be renegotiated. A great 
many businesses in the Second War that did make heavy profits on 
war contracts were renegotiated. The intention of the Congress and 
of the Government is to be fair about these things. 

Mir. Scurwarz. I understand that. 

Senator Moopy. The \ do not want too heavy i profit, nor do they 
want anvone to take a loss. I will be very intereste | to see why vou 


case has not been given better consideration. 


Mr. Noon. Assuming ve ucdo stand this loss of SS6.000. Mr. Schwarz. 
what would be the effect upon your business? What is the net wort! 
of your business today ¢ 

Mr. Scrrwarz. Today it is around S82.000, I believe 

Mr. Moopy. The net worth of your business is 882.000? 

Mr. Scuwarz. That is reht. 

Mr. Moopy. And you are taking a loss of 888,000 on these two con 
tracts 4 

Mirw Scr war Phin riait 

Mir. Noon) 0 tha less vou got relief, you would | nsolvent. 
s that meht?/ 

Mr. Scuwarz. No, I don’t believe so. It is through a lot of hare 
work we have been able to keep if VOING. 

Senator Moopy. He testified previo sly that he has had s« me other 
‘ontracts, and he as already taken part ot the loss, Is that correct ¢ 


Mr. Scowarz. That isrmeht. I have absorbed that $44,000 already 

Senator Moopy. He has already absorbed $44,000 of the loss. . 

Mr. Scuwarz. I have rot al other approximate ly 40.000 to look 
forward to before I am finished. 

senntor Moopy | ] le there is so ne reasol th il cloes not appear 
so far trom the testhmony, [ don’t think it is fair to have to tak this 
loss. 

Mr. SCHWARZ. I understand also that when this Contract is com 
pleted, they don’t want any more containers. They are redesigning. 
! hey are in the process ot redesigning it because oft some regulations, 
so I can’t even look forward to any more of this type to help make 


lip tol what is volIng on. 
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Of course, they tell me that on a competitive-bid basis, bring them 
up, and if I follow the newspapers, I will find out when that new 
contract comes up. 

Senator Moopy. You have to find out from the newspapers about it? 

Mr. Scuwarz. Or the board of commerce bulletins, but they are 
sometimes quite late, and you have got to watch them every day. 

Senator Moovy. If they don’t want this type of cont: ainer , have you 
considered oe them to cancel this contract ? 

Mr. Scuwarz. I did ask them. 

Senator Moopy. Permit you to fulfill your contract by delivering 
the new model container? Could you do that / 

Mr. Scuwarz. I haven’t seen it, but I don’t see any reason why I 
can't, unless there is something in there that doesn’t lend itself to our 
shop. I have never been informed of it, and, frankly, I intended to 
vo over to the engineering section. I was advised to do that, but 
what I could get out of it, they couldn’t say. 

Mr. Noone. Mr. Chairman, I would like to note for the record that 
the Senate Small Business Committee made inquiry of the Depart- 
ment of the Navy in Mr. Schwarz’ case on December 5, 1951, asking 
for all the facts in the case, and the reason why the Navy could not 
grant relief. 

Ina letter dated January 14, 1952, Rear Adm. M. F. Schoeffel, Chief 
of the Bureau of Ordnance of the Navy, stated that subsequent to the 
award of the contract for 6.000 rocket containers: 

There was a requirement for 1,600 additional rocket containers. In an effort 
to assist Michigan Production Engineering to solve their difficulties, and in view 
of the fact that they were allegedly about to begin production of this item, the 
Bureau of Ordnance awarded the company contract NORD-11796. This contract 
was awarded on the basis of negotiation with the company for a price of $75.3 
per unit, plus a tooling allowance of $11,020. It was understood at the time that 
if the second contri ret Was aw: irded by the Bureau of Ordnance, this would solve 

the company’s financial diffic ulties, in regard to the original contract. 


itor Moopy. Let me interrupt at that point, Mr. Noone. Is that 
in vine with your understanding? 

Mr. Scuwanrz. I never said that. They take it as that, but I merely 
said it would help our condition and at this time I will say that T was 
informed at the time we received that contract that they expected 
another need, additional need. for 5.000 more containers at a later 
date, and at that time, with this 1,600 plus that—— 

Senator Moopy. So you told them if they gave you 6,600 more, 
rather than 1.600? 

Mr. Scuwarz. No, no: I] dic a say that. Thev told me that. They 
told me they expected snot! , 5.000, ; , 

Senator Moopy. But I aa vou apparently said that if they could 
give you 1.600 more and then 5.000 on top of that. that that would—— 

Mr. Scnwarz. Put us in fair condition, In fact, | would be willing 
to forget anything. 

Senator Moopy. If they would give vou another 5,000? 

Mr. Scuwarz. That is right: but I did not discuss that with the 
contracting officer, however. 

Mr. Noone. That is the portion of the Navy letter on which I wanted 
to get an answer, whether in fact there was an agreement between you 

nd the Bureau of Ordnance. 

Mr. Scuwarz. There was no agreement: no. 
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Mr. Noone. That the second contract would solve your financial 
problems on the first. 

Mr. Scuwarz. Not at all. It was merely stated that it would help 
us, and it has helped us. It certainly hasn't solved the problem. 

Senator Moopy. Well, thank you, Mr. Schwarz. We expect to have 
people from the Navy here tomorrow morning, and you may be inter- 
ested in their testimony. 

Is Mr. Robert G. Noone here ? 

Do you solemnly swear that the testimony that you are about to 
give will be the truth, the whole truth, and nothing but the truth, 
so help vou God ¢ 


Mr. R. (. Noone. | clo. 


TESTIMONY OF ROBERT G. NOONE, PRESIDENT, AMERICAN 
AWNING & CANVAS CO., SPRINGFIELD, MASS. 


Senator “ py. Will you state name, address, and ee please 

Mr. R. ¢ NOONE. Robe rt G. Noone. The business is tl American 
Awning & c anvas Co., Springfield, Mass., 517 St. Vile eas hue. 

Senator Moopy. You are no relation, I take t. to the able counsel 
for this committee ? 

Mr. R. G. Noone. No: and | was In bed sick when he first called 
me, and I was very startled and thought somebody was plaving a 
pri ictical ioke, to be very frank about it. I had never met the ventle- 
man up until yesterday. 

Senator Moopy. | thought t hat onght to be in the record. I might 
say that Senator Saltonstall, who is a member of this committee. sent 
me word that he would try to be here this morning, but was unable 
to come. He has rone into this case and he says he feels your case 
is one that deserves very particular consider: ation and probably relief, 
and for that reason the committee is going Into this. Will you state 
how long Vou noua peel in business, Mr. Noone / 

R. G. Noone. If 1 may for just a moment preface my remarks 
by stating that 1, unhke i predecessors here today, have nad a 
comparatively long history of working for the Government ageix 
various Government agencies, 

Senator Moopy. I know that. In the Second World War, as a 
matter of fact, vou pro «lu ‘ed 117 dif erent em: 

Mr. R. G. Noonr. Various items. that is right. Up to this world 
war, we had never been hurt. ¢ onsequently, we came into this thing 
probab ty fee line a little bit too sharp for our own eood., 

Senator Moopy. You mean t Pp to the Korean war / 

Mr. R. G. Noone. That is right, up to the Korean war. 

Senator Mo IDY, We hope there \\ it] hot be a world war, 

Mr. R. G. Nov NE. We hope there won't. 

Senator M OnDY, W hat do Vou manutacture, Mr. Noone ? 

Mr. RK. G. Noone. Currently, we are manufacturing pack field 
cargo M45. 

Senator Moopy. What do vou manufacture for civilian needs 

Mr. R. G. NOoNE. Generally speaking, commercial awhihgs, vene- 


laundry bags, upholstery, drapery fab 


/ 


tian blinds, tents tarpauli is 
rics, lawn and porch furniture. The upholstery and drapery goods 
IS What we sel] mour front oliecee. 
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Senator Moopy. You say you did produce a large number of items 
for the Government in the Second World War ? 
Mr. R. G. Noone. That is correct. 
Senator Moopy. Were any complaints ever made on your work? 
Mr. R. G. Noone. Never. We received commendations in every in 
stance. 
Senator Moopy. You have received commendations. For what 
services did you produce, and what services commended you ¢ 
Mr. R. G. Noone. For the Quartermaster, for the Ordnance, and for 
the Signal Corps 
Mr. Nconr (committee counsel). All Army agencies 4 
Mr. R.G. Noone. That is right. as well as for Westover Field, which 
the An 
inet 


1e 





Force just above our city and about 7 or 8 miles outside of 
d. 


Sy | 


senator VF ODY., Did vou ever make any for the Navy ? 

Mr. R. GG. NOONE. No. 

ope t ~M ) \ , ar “y “olearl ; re ” . ] ’ 

enator Loopy, ou are particularly hnterested today In the con 
tract for field packs, are you hot 

Mr. R. G. Noone. That is right. 
senator Mo DY. Will yo tell us about t] at contract 4 

Mr. R. G. Noone. Two contracts, | might say. The first contract 
was for a total of $71,152.50, and it was contract No. DA-30-280 
()) (i) ] 
J Z 


Senator Moopy. That was for the manufacture of what ? 
Mr. R. G. Noone. The manutacture of 75.000 pack field cargo. 
Senator Moopy. What was the second contract ¢ 

Mr. .G. Noone. The second contract 


senator Nox DY. What was the price ol the rst contract, by the 


ay £ 

Mi t. G. Noonr. The unit price, incidentally, on that first contract 
‘ ,17 ° 
\\ oD 

= to? \i oOny Of ( tsa nit / 

\I it Noon} (4 { ent Deri | 


S itor Moopy. What about the second contract ? 


Kh. G. Noonr. On the second contract, which was for 200,000 
\ Cec] ised the p o6 nts per unit 

- r Moopy. Were both of these negotiated / 

Mr. R. G. Noone. They were both on sealed bid, and the reason for 
the decrease in price is due to the fact that there was one element 
vii the Government furnished in the first contract, or which the 

nt tor, we ourselves, furnished, which was later furnished by the 
( ! 1 he second contract ; 

In other words, we reduced the cost by the amount that item cost us. 


‘ . 1] Re Casino ; . ; 
tO] Mao DY. SO you a ‘TuALly bid, so far as what you cid, the 


scl ilie 


Mr. R. G. Noonr. The same, identical price. 


Senator Moopy. I wonder a i matter of fact. looking over this 
ease, Why this discrepancy in price. It is not necessary to explain 
it now 


Mr. R. Gy. Noone. In our field they supply about T5 percent of the 
mat rial that Foes into the item. 
Senator Moopy. These were fixed price contracts ¢ 


Mr. R.G. Noone. That is right. 





=z Mt or 
senator Moopy. The first contract vspe one March at ; 
was it? 

Mr. R. G NOON] , eS March yf O.that ' ohit 

Senator Moopy. Whe isthe second conti t sioned ? 

Mr. Kt. G. Noont Le t contract ually was dated January 
150, and tl ; d contract as March of ». but on ( 
t ’ | , Jani the terial fort it contract did * a 
) « es l ete hy} kk _ \pril lowe received o 
hipment of Government-furnished materia 

M N \ ( ) 1) \re ft oO} cts corre \ 
Noon 4 

Mr. ih (a No ! I { K CI LLDST i\ ll { Het } » 
the two copies of the contracts that we are refer o to 

M N] nit ounsel Wa there f rd «oe t 
\ l (i) ne ot c 

senate \Loopy Wh | june 3. 1! te / 

Mr OON (col f nsel it ny) eretay c 

is Unie { OT a { i ¢ tract 

Vr. R.G. Noon | , { na ; 

Senator \ . Were ‘ thy ) 

Mr. R. G. Noon Phat is 1 La e th tra | 

ere four contracts altoget het 

sel > \i ( i } 

Mi I G N UN | ul ’ es i | ee oT 1 ¢] el te | t 
dent i] tem, | it the only t » tl t Ince 5s rred « | 
first two. The third « ppotinted atin Agure of 008, .2 : 
i pro table Cont 

Senator Moopy. Now they give you that contract for the pm 
ose of @ ig vou that profi ible amount / 

Vir R.G N ONE, No. 

=~ tor Moopy. For t! Urpose of kine the } a 
econd ps 

Mr. R (yg. Noon) Ne be ‘ hit the rune vou. thie 
time im the LuUStry. 

Senator Moopy And what were vour costs I 

Mr. R.G.N WOONE. Our cost on that w is S160 

Senator Moopy. So it wasa fair margin of prot 

Mr. R. G N NI | } } olyt. cons ) , tir mars , 
prohit, 

senatol Mor DY. There ~ | ny substa i} mare) there You 
heard the previous witness 

Vir. R.G. Now NE. Thatismeht.nothing lke that 

Senator Moopy. No, how did yi Ce e financially on the 
two contracts ¢ 

Mi R. G \ INI (Jn the ni t ray ontracts., we vet 1 tot ] of. 
| beheve it was, $154,000 

msenatol NI ODY SLO4.000 / 

Mr. R I Ni IN] Phat S} otyt 

Senator Moopy. ‘Tell me. vou suffered this | 

Mr. R. G. Noone. Well. to beg with, on the first contract, I mean, 
most of our mate al was in on that. We didn’t sutler too much of 
a material loss on that. Most of our material was in before the 
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Korean situation became apparent. We did suffer a labor loss on 
that particular contract. 

On our second contract, we were quoted, to give an example, a 
price of 1234 cents per unit for hardware which went on this pack 
field cargo, brass hardware, and after the Korean situation became 
apparent, our suppliers put us on notice that all materials would be 
shipped subject to price at time of delivery. 

Senator Moopy. Did you have a contract for materials? 

Mr. R. G. Noonr. No, merely purchase orders which was a common 
thing at the time. 

Senator Moopy. That knocked your cost-accounting system into a 
cocked hat ? 

Mr. R. G. Noone. That knocked our cost-accounting system into 
n cocked hat. We paid a total of 21%, cents for some ot the hardware, 
and up to 2614 cents for some more of it to fulfill that contract, almost 
100 percent Increase in one case, and more than 100 percent m another. 

Senator Moopy. How important was that item as related to the 
eost of the entire field cargo ¢ 

Mr. R. G. Noone. Well, 200,000 units increased by 14 cents a 
unit—— 

Senator Moopy. Fourteen cents a unit? 

Mr. R. G. Noone. That is right, increased by 14 cents a unit. 

Senator Moopy. Your over-all cost of the thing was 89 cents? 

Mr. R. G. Noone. That is right. 

Senator Moony. What did you do then, Mr. Noone? 

Mr. R. G. Noone. Well, first 1 went down before we had produced 
one single item on either contract, I went down and talked with 
Major Horton. 

Senator Moopy. Who is he? 

Mr. R. G. Noone. He was then the contracting officer. He said he 
would dig into the matter. 

Senator Moony. Where ? 

Mr. R. G. Noone. At New York Quartermaster. Procurement 
Agency. He said he would dig into the matter, see if there was any 
thing he could possibly do, and he would let me know. 

Senator Moopy. This is before you produced anything ¢ 
; Mr. R. Cr. NOONE, That Wis before we had ‘produced one single 
item. 

Senator Moopy. Did this cost situation develop before you went 


Into production 4 


Mr. R. G, Noonr. Before we went into production, that is right. 
It became apparent that we were PFOInNe to lose on the first contract 
around S70000. 

Senator Moopy. Did you make any effort to have the contract 
rescinded / 

Mr. R. G. Noonr. No: I didn’t. I didn’t make any effort. because 
I was told that the only thing that they could do was buy against me, 
default the contract, and buy against the account, and with our past 
] istory of production, | preferred not to have that happen, 

Senator Moopy. What would have happened in that case / 

Mr. R. G. Noone. I presume that they would have gone out in the 
open market and probably paid half again as much for the item. 

Senator Moopy. And then charge it to you ? 

Mr. R. G. Noone. Charge it to me. 
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Senator Moopy. Sued you for the difference ‘ 

Mr. R. G. Noone. Sue me for the difference, so I took the lesser of 
two evils, or a choice it seemed the lesser of two evils, and went along 
on that basis. 

To go on with that story a little further, before Major Horton could 
report back to me, he was transferred, and Colonel Nash became the 
contracting officer. 

| further contacted Colonel Nash, and Colonel Nash advised me 
I asked him, I said, “What are you going to do about all these other 
firms that are defaulting around Massachusetts, defaulting their 
contracts 7” 

IT said, “Is it smart for me to dothe same thing 7” 

And he said, “Well, Iam an Army officer, and I can only speak as 
such,” but he said, “If you do, I will have to buy against you.” 

And L said, “Well, what can vou offer me in the way of assistance?” 
He said, “Frankly, now, nothing.” He said. “Only to tell you that if 
the situation worsens, that is, the world situation worsens and new 
authority is vested in me, I will pass the benetits of that authority on 
to you.” 

In other words, if he were granted authority to renegotiate the con 
tracts or adjust them in some fashion, he would pass those benefits 
on to me. 

Senator Moopy. You felt he was trying to be fair with you / 

Mr. R. G. Noonr. I felt he was trying to be fair with me within the 
limits of the authority granted him. 

Senator Moopy. Now, when did you talk to him along this line? 

Mr. R. G. Noonr. I would say some time around April or May of 
L950, . 

Senator Moopy. This, of course, Was before Public Law 921 ¢ 

Mr. R.G. Noone. That ismeht. There was nothing then. 

Senator Moopy. What did you do after Public Law 921 was passed 4 
Did you try to take advantage of that / 

Mr. R. G. Noonr. Yes; after Public Law 921 was passed, I tried in 
every fashion. ] came down here to Washingt eee spent some 3 
weeks, and I think I have been in every building in Washington, and 
finally I wound up over at the Office of Quartermaster General. 

Senator Moopy. Did you LO back to this officer in New York / 

Mr. R. G. Noonr. After I went to the office of Quartermaster Gen 
eral, I did. I tried first to get the information down here. They told 
me in New York that they knew nothing about it. 

Senator Moopy. Did the same man tell you that he knew nothing 
about it ? 

Mr. R. G. Noone. That is right. He didn’t. I found out, when I 
got down here. I got down here the day that the law was actually 
passed. I think Congress was going out, and they told me they passed 
it about an hour before Congress went out. 

Senator Moopy. That is correct. 

Mr. R. G. Noone. So it could become law. or something like that. 
But I got down here on that day, and [ went over to the Quartermas- 
ter General's office. 

I was advised over there that Colonel Nash would be given the 
proper format in which this application had to be received, and I was 
to go back home and forget about it until such time as I received word 
from the New York Quartermaster. Well, 1 did just that. 
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the rrie intime, In order to get into production we assigned our 


contracts to the Third National Bank & Trust Co. of Springtield, 


on 
C t 
| 
rm 
\° 
\7 
i 
CV 


They supphed the funds up to a certain point. 


hen it became verv evident that Public Law 921 assistance wasn t 


to be in mediate ly available and there was a eood possibility if 


ecome available to us at all, the bank withdrew their 


., Beha as iia , : a 
en had to mortgage the building that I had the factory in, the 
ration In, mortgaged my home and just about everything except 
, ° , . 7 , ,* . 1 . 
my 1 ord } to produce the contra tL. it we did produce it. 
i 


ito? Moopy. Y ny | ve delive) “l on it? 
t. G. Noone. We had delivered it. Not onlv did we deliver it 


i > . : : . : , 
e delivered it about 5 months advance of schedule. 
1 3 
Senator Mooor.. I congtatulate you. Now how much did you lose 
It ontract ¢ 
OONE, $ 4.00 


R.G. N 


opy. What was the react f the Quartermaster’ 


v ~ 
; ' : ' ' 
{ when vou brought up - L: 4 
¥ , ’ 

‘ Noone. 7] \ to be cooperative Phis 

5 ? oe call 
\] Ini ) seel ( oO Wil ( Te but he didnt seem 

¥ 1 
) \ He said etually muita or rround the word 
} ] } 4 j 41 £é . }** 4 

i } tne ? throwing 1 if word essential or me every- 


if it 


i (x N "> ] othe word t | at Vo Wt »>noOT es ential } 


thie could ov omebody else to do the same sort of work that 


or Moopy. I we ild lke to point out to vou that this law 


Lor ot use the word “essential.” That isthe Army regulations. 
las © I dO not KHOW ft Ss.and we will probably find this 
ro when people cone from th arterniastel that the 

t ! ) uned the ce mittee report. which indicated 

t pul O- r this i\\ \ Ss not to })t l urily prevent losses On 
nment contracts but to afford rehef to small-business firms who 
otherwise be prevented fro oMmpileting deliveries, that may 

» basis of their writing the regulations with the word “essential” 

vever, the very same clause in the committe report, which is not 

erelyv a part of the leoislative history of the law, 

Iso t “not oO prevent losses on Government contracts because 

reased cost except in extreme hardship cases.” and I think that 

lent I ~ ich i VO sustained—vou sity Vou mortgaged vour 
R. G. Noon i 

itor Moopy. 7J t woul e under the category of a hardship 

R. G. Nov NI I (1 WOrKe ora lo x time for the Government 

lidn’t feel that I was going to be let down. 

wor Moopy. We wi endeavol to see that you are not let down. 


‘ a . ; ote ako 
Lork Quartermaster, L think that t 


eel to date that voi have been let lown / 
R. G. Noone. Very much so, but frankly not by the men at the 


hey have tried to do all that 
‘ould, I honestly do. b il I think they have been handcuffed by 
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this regulation coming out of Washington. As a matter of fact they 
were very much discouraged by it. 

Senator Moopy. Mr. Noone—I am speaking now to the committee 
counsel I hope vou will s bpei ‘ mmorrow thre people who are ae 
tually responsible for the policy ae ‘arrving out the policy in t 
Various parts of the Government. I understand Secretary \lexander 
is occupied and is reluctant to come tomorrow. 

Mr. NOONI (committee co imsel), That is true. Le is the gentleman 

ho was the a an for the Di partmen of Defense in test mony 


before the Committee on Executive I xpenaditures, and | me who 
spelled cbt the need tor Public Liew QY 1, Heh; tated. however. that 
he will be unable to attend tomorrow. 
Senator Moopy. Is he going to be in the city 4 
Ir. NOONE (committee counsel). That T don’t know at the moment 


senator Moopy. | think | will talk to fal ftiis ift rnoon on thre 
telephone, and if he | aus a eood reason for hot coming. | do not want 


to handicap t le operations of the Dep artment. Howe er, he certainly 
should provide for people over there who have thor ty to act m 
these cases. You perhaps could call Mr. Alexander's office and tell 
him if he is not coming, [ want someone here who has authority to 
take action under this la 

Mr. Rh. CONE. IT nieht d. thev tell u ( hyeat e 3 hot 


sential, but during that period of crisis when there was no product 
available of almost any kind, ma spirit O1 COoope ration We opened our 
plant as a school to other contractors to teach them how to make 
this item. 

In other words, we set up the peop le that are now in a position to 
fabricate this same item. There is a company in ee for one 
exalp le, they had a contract for over 3 months an 1d hadn't produ ec 
a single item. I don’t think Tam violating any co fidence. Mr. Ellis 
will go along with what Iam saying now. 

Senator Moopy. Mr. Ellis is an officer of this pla t¢ 

Mr. R. G. Noonr. No: he is an officer of the C. H. Ellis Co. 
Indianapolis, We sent one of our foremen out by plane to his plant 
In} Indianapolis to spend a week there, and at the end of 30d Vs there 
after they had made their first shipment of 15.000 units. 

Senator Moopy. Are they making the item now 7 

Mr. R. G. Noonst. No; they no longer are, and we probably won't 
be within another 3 weeks. Our contract will run out within another 
> weeks. 

Senator Moopy. What has the e oe been on your company on this ? 

Mr. R.G. Noone. Well, : Sette e are operating ina state of bank 
ruptey right now. IT mean if it wasn’t for our weekly checks that we 
vet from the ln Hhetiniatele iat they are made available to us almost 
immediately to keep us in business in other words, we make a dlelivery 
today and we se nd down to New York, se nad one ot the eirls j Wn the office 
down to New York. They process the paper, the paper work. She 
goes over to Brook lyn and they hand her the check across the counter. 
We in turn have to pay our supplier c. 0. d., or at the very best they 
allow us one shipment. 

Senator Moopy. This has really restricted you credit ¢ 

Mr. R.G. Noone. That is right: we have no credit. 

Senator Moopy. You have no credit / 

Mr. R.G. Noonr. None whatsoever. 
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Senator Moopy. That is because the Government has refused to 
operate under Law 921; is that correct ? 

Mr. R. G. Noone. That is right; or operate under some law. I 
assume that is the only one there is. 

Senator Moopy. ‘This committee is certainly going to find out why 
not, I assure you of that. Has this affected your competitive position 
atall? 

Mr. R. G. Noone. It has affected our competitive position to a point 
where we are no longer able to compete with some of these other 
concerns, 

Senator Moopy. Other concerns you helped set up in business ¢ 

Mr. R. G. Noons. That is right. 

Senator Moopy. Why isthat ? 

Mr. R. G. Noone. Well, because at the time they were taking con- 
tracts, the price was a good deal higher. The price was up in this 90- 
cents bracket. 

Senator Moopy. So what happened was that you were the original 
supplier. 

Mr. R.G. Noone. That is right. 

Senator Moopy. And you took the contract at an unprofitable price, 
and when the Government wanted more of these items, you trained 
other companies / 

Mr. R.G. Noone. That is right. 

Senator Moopy. To make the same item ? 

Mr. R. G. Noone. That is right. 

Senator Moopy. And you were tied up with this low contract and 
they bid higher and they are now in business, in the business you were 
in before and you are just about to go out of business; is that the story ? 

Mr. E. G. Noone. They made so much money on their contracts, 
they are willing now to take a calculated loss in order to avoid paying 
taxes on what they made in the past year and a half or two years. 

Senator Moopy. Who are some of those companie S¢ 

.R.G. Noone. Atlantie Products Co. 

Senator Moopy. Name where they are. 

Mr. R. G. Noone. Canvas Products Co. is in New Jersey, for 
example. 

Senator Moopy. Where is Atlantic ? 

Mr. R. G. Noone. Atlantic Products is also in New Jersey, I can't 
clive vou the cities. 

Then there are some nonentities that never were known in the 
mndusti aul all that are bidding on some of this stuff at ridiculously low 
prices, prices that are less than the cost of the material itself, 


Senatol am opy. Why should they do that ? 
Mr. R. G. Noonr. Well, if they have made a good profit In previous 
years, 1n order to keep their factory together during this particular 


time they are w Ling to take a caleulated loss rather than close their 
factory, but they are defeating the purpose of the income-tax laws 
by doing so. They are also depriving legitimate manufacturers of 
staving in business and i paving taxes 

Senator Me ODY. To which companies were vou referring when you 
referred to these big profits / 

Mr. R. G. Noonr. Well, I would refer to the Canvas Products Co. 
I understood—well, I didn’t understand—I know they had over 
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$13,000,000 worth of business during 1950 and 1951, very lucrative 
business. 

Senator Moopy. On these particular items ¢ 

Mr. R. G. Noonr. That is right; not on pack field cargo, but on the 
cartridge belt, combat belts. 

Senator Moopy. Did you show them how to make those items ? 

Mr. R. G. Noone. No. 

Senator Moopy. You did not? 

Mr. R. G. Noonr. No; Canvas Products Co., we never had anything 
to do with them, Now they have entered this field. ; 

Senator Moopy. They are operating possibly on some other items / 

Mr. R. G. Noonr. That is right. 

Senator Moopy. There is no criticism of that. 

Mr. R. G. Noone. No. 

Senator Moopy. You say your contracts are expiring in about 3 
weeks / 

Mr. R. G. Noone. —_ 3 weeks. 

Senator Moopy. What will happen to your company then é 

Mr. R. G. Noone. I imagine 169 peop le will be laid off. 
Senator Meopy. One hundred and sixtv-nine e hip lovees ¢ 
Mr. R. G. Noone. I believe that is the figure. On the first contract 


we employed 178: on the second contract we employed 167. [Tam 
sorry, it is not 169: it is 1°9 on the contract. which is now in process. 
Senator Ni ObDY. OW Thiahy cid Vou el ploy previously 4 


Mr. R. G. Noone. During the last war / 

Senator Moony. On civilian business. 

Mr. R. G. Noone. In civilian business we always had around 60 
percent. 

Senator Moopy. So that your war contracts have expanded your 
company more than twice ¢ 

Mir. R. G. Noone. That is right. 

Senator Moopy. Will you be in town tomorrow ¢ 

Mr. R. G. Noone. I will delinitely be here. 

Senator Moopy. I would suggest that. 

Mr. R. Cr. on | will definitely be here. I don’t know if it 
would do any good at this time to talk to you about having testimony 
from those people thi at know what actu: ally is going on. 

(bout the only man in the New Yor k Quarte riaster that does know 
what is going on that has been there consistently through our particular 
trials has been a Mr. Eugene Maine. He is the civilian contracting 
official that we did all our business with through all of our contracts. 
He negotiated the last two with us. 

Senator Moopy. Did you try to get Mr. Maine to intervene for you 
under Public Law 921 ¢ 

Mr. R. (. NOONE. He is ae very svm pathetic, but he oft COLUTSe 
necessarily has to be guided | the orders from Washineton, but he 
is very, very much against it cebaaeiy 

Senator Moopy. Against what / 

Mr. R. G. Noonr. Against the orders that are issued from here. 
In other words, he doesn't believe in putting anv ian out of business 
that the Government may need at some future date 

Mr. Noonr (committee counsel). In other words. he is. not 
svmpatliy with the rev il; itions issued 7 


Mr. R. G. Noone. Not at all in sympathy with them. 
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Senator Moopy. He might well be opposed to putting anybody out 
ot business period, 

Mr. R. G. Noone. In other words, the man has had years of Gov 
ernment-procurement experience and he is the only one that has 
sat through the thing all the way through with us and he is the onl 
one who has more or less buoyed us up when we did hit the low spots 
and tried to he ‘Ip us out, but he jt ist didn’t have the tools to work with. 

Senator Moopy. We will make an endeavor to have Mr. Maine 
here tomorrow. 

Mr. R. G. Noonr. He is from the New York Quartermaster. 

Senator Moopy. Thank you very much for coming in. 

We have just one more witness so I think we will continue and con 
elu de this morning. Mr. Herbe rt W. Krueger. 

Do you solemnly swear the testimony you are about to give the 
committee will be the truth. the whole truth, and nothing but the 
truth, so help you (sod / 

Mr. Krueceér. I do. 

Mr. Kapison. I do. 

Mr. Bursren. I do. 


TESTIMONY OF HERBERT W. KRUEGER, PLANT MANAGER, KADI- 
SON CORP., BEAVER DAM, WIS., ACCOMPANIED BY MIETON 
KADISON AND LEONARD L. BURSTEN 


senator Moopy. Wi il] you @g ive vou r names to the re porter, please / 

Mr. Kaptson. Milton KK; adison. 

Mr. Bursren. Leonard Bursten. 

Senator Moopy. Which of you ventlemen will speak for your com 
pany? You, Mr. Krueger? 

Mr. Bursren. Mr. Chairman, this may be a little involved. 

Senator Moopy. You are whom / 

Mr. Bursren. Bursten. l am secretary and counsel for the eom 
pany. Mr. Kadison at the time this contract was negotiated handled 
most of the dealings with the Navy Department. Mr. Krueger has 
been the factory manager in connection with pl ‘odluction, the items 
of losses and causes therefor and i is qualified to speak. 

[ can only speak with respect to what has transpired with respect 
to our attempts to get an increase in the price, so it will probably have 
to be nece ssarily sort of a agate effort. J think Mr Kadison is 
probably more qualified to give the background information than 
anvone else. 

Senator Moopy. Mr. Kadison, will you open the testimony. ‘Tell 
us the name, location of your company, and what vou manufacture. 

Mr. Kaptson. Yes. sir. I would like, however, to preface my re 
marks with the statement that I am no longer an official of the com 
pany and haven't been for some time, and therefore what T have to 
offer is to the best of miy eet which is exceedingly accurate 
in this cuse because ; of the bia cif fic ultie s th at were enc ‘ounte red, 

Senator Moopy. Did you se “il your interest in the company ? 

Mr. Kapison. No: IT am still a stockholder. However. ] 
longer an auetive participant. 

Senator Moopy. In other words, you still own part of the company 
but you are devoting your time elsewhere; is that correct 4 


ath ho 
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Mir. Kaptson. That is correct. 
senator Moopy. Would you mind stating Tor the rece rd wv hist vou 
are doing now 4 


Vir. Ix ADISON, | am a consulting engineer in New Ore 


Senator Moopy. You are in New York now rather than in W 
ISIN) f 

Mr. Kaprson, That is correct. 

Senator Moopy. The active Mmahavement of thre |) OCLUCctiol Nia 


Krueger’s hands 

Mr. Kaptson. That is correct. 

Senator Moopy. Will you stat he nature of your compal y's D 
ness: the name of the company ana t! tture of the business 

Mr. Kapison. The name of this company ts the Kadison Corp. 

Senator Moopy. That is the successor to the Kadison lectric Moto 
Corp., 1s it 

Mr. Ix ADDISON, Yes, Sir, This plant is located hi Beavel Dam. W Is... 
and makes for the Navy Bureau of Ordnance at the current time a 
rocket-motor igniter support. 

Senator Moopy. How many emplovees do vol have / 

Mr. K ADILSON. Mr. Kruege Cah answer that. 

Mr. Krevucer. Presently we have 11. 

Senator Moony. Eleven / 

Mir. Krureer. Yes. We had 23 before this thing. 

Senator Moopy. What happened to the other 12 / 

Mir. Krurcer. We have been undergoing severe financial hardships 
because of this, and we have been unable to take on additional wor 
Consequently we had to lay them off. 

Senator Moopy. For the record, would you state what part of W 
consin Beaver Dam is in? 

Mr. Krvrcer. It is about 70 miles northwest of Milwaukee. 

Senator Moopy. How large a community is it 4 

Mr. Krureer. About 12,000. 

Senator Moopy. This is a small plant ¢ 

Mi. Krurcer. That is right. 

Senator Moopy. It is not the only plant in the community ¢ 

Mr. Krurerr. No, but it is very Important to the COMUINUNILY. Phi 
secretary of the chamber of commerce and the mavor, the connetl t 
ot deep concern to them. 

Senator Moopy. I am sure it is. You see, we had a witness t] 
morning here from another company in Wisconsin who testified that 
this was the only source of employment inthe town, practically. That 
Is not true in your case ¢ 

Mr. Krurcer. Not that severe. 

Senator Moopy. However, it is severe for your company. It is just 
as severe for your company and its emplovees, whether there is a \ 
body else working in town or not. 

Mr. Krurcer. That is mght. 

Senator Moopy. When was this New Jersey COMpany formed, t 
previous company, Mr. Kadison ¢ 

Mr. Kaptson. In 1945, Senator. 

Senator Moopy. This was after the war? 

Mr. Kapison. After I got out of it. 
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Senator \Moopy. In other words, you peo} le are veterans. You 
came home from the war and formed : L company; is that correct 

Mr. Kaptson. Right. I started this company with $2,200 and de- 
livered on a $190,000 contract for the Signal Corps, and I mean 
delivered. 

Senator Moopy. Not bad. 

Ir. Kaptson. That was my argument in this thing all along, sir, if 
I can elucidate on that. When we bid on this rocket motor igniter 
supporter, and found that I was the low bidder, 1 sat back to wait 
for the papers tocome in. The Navy sent their inspection team down 
to look the plant over. Of course, | was there. 1 received an aflirma- 
tive report from the Navy at that time verbally, and I sat back and 
waited for the contract to come in. 

When it didn’t come in, I came out here to see what was cooking on 
the thing. I found that there had been an engineering change made 
or contemplated. This part is in the nature, or was in the nature, of 
a circle which was open al the bottom. Thee neimee r ing chi ange Was 
sunply to close that little gap. Basically, that was it, and because of 
that, | was informed—this is the piece. While it is a simple looking 
piece, it is difficult to make. 

However, the initial one had a gap in the circumference. The en- 
gineering change was to close the gap. On that basis I was no longer 
being considered. I am using “I,” the first person. 

Senator Moopy. The company ¢ 

Mr. Kaptson. Yes. I was no longer being considered as the low 
bidder, and I learned that this contract would be put out for negotia- 
tion. I said, “Fine; negotiate with me,” and the answer was, “I am 
sorry, We can’t negotiate with you because you are not’—and I quote— 
“on the preferred list.” 

Well. I scooted around for a day trying to find out what the pre 
ferred list was. 

Senator Moopy. And probably how to get on it. 

Mr. Kapison. Yes. I fod out what the preferred list was. The 
list had closed ostensibly in 1948 and therefore I was out, and the 
attitude of the Bureau of Ordnance was, “Now, be a good fellow; go 
home. You are a small outht. Pick up some subcontract work and 
you can contribute marvelously that way, because our experience has 
been eve ry time we deal with a small company, we always get burned.” 

Senator Moopy. Who told you that ¢ 

Mr. Kapison, Not’in those words, but the intent was quite plain. 
Lieutenant Commander Dinsmore in the Bureau of Ordnance, “Go 
home and get some subcontract work.” 

I pointed out to him that [ had started this company with $2,200 in 
capital, comp rleted a $190,000 job, 

Senator Moopy. For whom / 

Mr. Kaptson. For the Sign: i] Corps. 

Senator Moopy. That was in the second war? 

Mr. KX \DISON. Yes, Sir. and outproduced such outfits as Sonotone, 
which is a tremendous outht ‘ | tried to point out to Commander 
Dinsmore that oftentimes we small outfits are a good source of pro- 
duction. 

Senator Moopy. Sometimes vou are better than the big ones. 

Mr. Kaptson. Right, because we have the desperation of trying to 
do a good job and trying to get our feet in the door. All of these con 
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versations took place, I would like to point out, sir, in many trips 
from Milwaukee to Washington, because I couldn't get anywhere on 
the telephone. ‘ 

I wrote a letter to the Small Business Committee explaining the 
difficulty, and the run-around that I was getting. 

Senator Moopy. This was when? 

Mr. Kapison. Around December. 

Senator Moopy. December of what year / 

Mr. Kapison. 1951. 

Mr. Bursten. 1950. 

Mr. KK ADISON, l don't have the records vith me. I ami SOrry., But 
about this time the easiest thing would have been to forget the whole 
matter and go home, but [I was determined, since I was the lowest 
bick le Tr, I was bound and cle te rmined to get a f; 4 sh: ike on this th in or 

I appealed to my Senators, both of ncn Sie McCarthy and Mr. 
Wiley. I went to the Small Business Committee and ran back and 
forth. I think you can appreciate the doors that I knocked upon. 

A final stumbling block was put in my way. [ was at the Statler. 
I came in in the afternoon, and I was told, “All right, we will con- 
sider you if within 24 hours you can get a $10,000 bond put up. 

I was out here in W ashington. 

Senator Moopy. Who asked you to do that ? 

Mr. Kanison. Commander Dinsmore. Now, wait a minute. I am 
not sure whether it was Commander Dinsmore or Mr. Jones. 

Senator Moopy. Mr. Jones is who / 

Mr. Kapison. The negotiator. 

Mr. Noone. You are speaking about Navy Ordnance now ? 

Mr. Kapison. Yes, Bureau of Ordnance, Navy. I was given 24 
hours to get up the $10,000 bond. 

Senator Moony. Jones is a civilian, is he? 

Mr. Kaptson. Yes, sir. | was given 24 hours. If I could come back 
tomorrow afternoon with the $10,000 bond, I would be considered. 

It seemed like an unsurmountable obstacle, but I got on the tele- 
phone and Mr. Bursten somehow got that bond through without my 
having to leave Washington. 

I came in the next morning and said, “The bond is in effect, let’s go 
to town on this thing.” 

Throughout all of these conversations and trips to Washington I 
discussed the whole thine with the Bureau of Engineering with re 
gard to alternate methods, perhaps, or what T had in mind manufac- 
turingwise. As a matter of fact, the idea was put forth that this 
continuous projection couldn't be done. 

Anyway, after all of these difficulties, we did get the contracts. 

Senator Moopy. You mean they wrote the specifications and then 
said it couldn't be made? 

Mr. Kaptson. No. The unofficial engineering idea that this would 
he 4 corking job to clo, pretty damn cditlieult, b Cause you had to shrn k 
n the steel around the circumference and to do that without wrinkling 

ild take some real doing. 

Be that as 1t mav. we got the contract. However. we had only 60 
days to get into production. During the process of tooling and fig 
uring—ineidentally, I figured this on the basis of the weight that the 
Navy had on their print. I would like to say that unfortunately I 
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came down here on suc] short notice | didn't have a chance to vet Lis 
own correspon de nee on this, which I would have liked to do. 

However, it was apparent to me before we had gotten into produc 
tion, that starting low-cost-wise we were going to run over our esti 
mate. IT happened to come back into Washington and also talked to 
Naval Inspection in Milwaukee, and said, “It looks to me as though 
| am voing to run over this thine.” and the answer that I recerved 
from everybody concerned was, “Don’t holler until you're hurt. Find 
out exactly what the scoop is on this thing, how badly you are going 
to be hurt. The Navy doesn’t want to see anybody get hurt. The 
Navy doesn’t want to see anybody lose money on this thing.” 

Senator Moopy. Were the specifications changed 7 

Mr. Kapison. Basically, no. From the original bid, yes. From 
the original bid, yes, the specifications were changed. 

Senator Moopy. ve you bid on the original bid or on this bid 

Mr. Kaptson. I had also bid on this one. 

Mr. Noone. Were there alternate methods of manufacture allowed 
in the original specifications / 

Mr. Kaptson. Yes, there were. 

Mr. Noone. And what were those alternate methods / 

Mi ; 5 ADISON. One was a bu tt ‘nit he re, which means that the piece 
could be made flat and then wrapped over with two ends bolted to 
vether, continuous projection, which is self-explanatory. 

Senator Moopy. You bid on this one, too? 

Mr. Kapison. [bid on the piece as it appeared in the print. 

Mr. Noone. He was allowed to produce it through either method of 
manufacture, either by continuous projection or through this method, 

Mr. Bursren. Just to try to clarify it, the print called for not quite 
that method, but it called for a broken ringlet, if the Senator would 
like to examine that. That was the print which was the basis for the 
contract. That is part of the contract, in fact. 

Mr. Kaptson. Also, here the weight is given of the piece. 

Senator Moopy. As what / 

Mr. Kaptson. As 0.23 pounds pe! piece of steel. I would like to add 
that in my negotiations with Mr. Jones, who was the negotiator, we 
went over the figures pretty carefully. 

And in voing over these fioures, ] think that we both were a little 
in error, at least in retrospect, since I learned that today that at the 
same time that Mr. Jones was negotiating with me, he was negotiat 
ing with another large company for double the price. 

Senator Moopy. The same item ? 

Mr. Kaptson. The same item, identically, Ohio Art Co.. who vot a 
contract, incidentally. 

Senator Moopy. What was the price that they paid them / 

Mr. Kaptson. Almost double our price. 

Mr. Bursten. Approximately 10.1 cents apiece. 

Senator Moopy. What was your price / 

Mr. Bursren. Ap proximi itely 514 cents. 

Senator Moopy. These were both negotiated contracts ? 

Mr. Kaptson. Yes, sir 

Mr. Bursren. At almost exactly the same time in the period the 
negotiation took place from December 1950 to March 1951. our con 
tract was let on March 22, 1951—I don’t know the exact date Ohio 
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\rt’s contract was let. but 1 was told it was let sometime Ma 
Jol, sO We Can assume Tor ; prac Cal purport it as uctually at 
the same time. 

Ssehnato) Mi ODY. Did Mr. Jones 1egvotinte both contracts / 
\T) IX \DISON. | understanal that he « id. Senator. 


{ tol \Moopy. He did? 


~ 
Vir. IXApISON Yes, sir. Ther Ss also another consideration, too 
Woh We ran off our trial p1ece Lhidcl We } vited Navy ] <pecTion dow!) 
to See nem. therr wmsp { nwa 0 Tigiad { ve ) qu tlio ! 
\ t. 
| i ve! L plat Ca a ali i “ } ied Wit } cf Le 
{ vd planne | L clip. ike ofl { J | L i ttl 


| levve ed ol complet \ hie | \ i ( ro Te ! 
istullatio Polera ( ( ment 
ta ) dil i 
| Yr anst , { Hanae had to be per { {} Now me ot 
to VV neton the | neering Depart: 
nea j Liccep i ty thie N: V\ prisrete | () i! rt \ 
the iN \ ere a hole had heel adr} en tine ( to aliow a 
pro re the lacquer had beaded doy there 1 ite) 
\ Cre | f | ( oiute \ i s @2 ] 
SUTDI (i i i tothe Kane PETTING LD party | i »>\¢ it 
i\ \ C ( pti this tull 
He vid. Yes: that Is al receptable prece 
| vid. “Why tlh I ay ne Oo much trouble With he Peopere 
Senator Moopy. Why de vou think you are having so much trouble ¢ 
Mir. Kaptson. [ wouldn't hazard a guess, Senator, but I do know 
it bspection Was ub “sonable to Hv point that at one time we tied 
Up Over ol 000 pieces that we had made. lt looked is though ve were 
TOIL to throv them out because perhaps this (| mension Wa cl 


thousandth off 
senatol \Mioopy. \ thousa Wdth of an inch ¢ 
Mir. IWApTSON A thousandth of an wh. Now, functionally, I ts 


explaining this piece dropped down the rocket I]. It was simply a 
IbDport a) vyhen they dropped t 1e rocket a 11 would hot break ‘| is 
was a loose, SlOppy fit, and at expel dable piece, 
a 6 


Senator Moopy. A loose bit / 

Mir. Ky ISON, Yes, where a thousandth, il elohth, of a } 
wouldn 1 mike LT difference 

Mr. Noonr. Were these specifications known to vou at the til 


contract was awarded / 
Mr. Kaptson. Yes: they are quite apparent on the print 
Mr. Noone. Including the requirements on inspection ¢ 
Mr. Napison. Yes: including the requirements on inspection. Not 
these 

Mir. Noont That is the po int IT am trying toe tablish Did 
know the inspection requirements were going to be so rigid when t! 
contract was awarded to you ‘ 

Mr. Kapison. We did not. Under normal inspection procedur 
if | was inspecting in a plant making those parts, 1 would inspect 


right tothe print. Here are 17 excessively stringent inspection stand 
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ards that do not appear on the print that are left to the discretion of 
the local Inspector. 

Mr. Krourcer. They are also based on quality control. In othe 
words, out of, say, 30,000 units, take 200 pieces; If one of those pieces 
fail, they can reject the entire lot. 

Mr. Kapison. Well, that is standard practice. With pieces as re- 
petitive as this, statistical quality control is standard where they can’t 
examine every single one, because it would tie up an inspector for an 
awful leneth of time. 

Senator Moopy. I would suggest that one of these gentlemen, per- 
haps you, Mr. Krueger, prepare for the committee a short memoran- 
dum describing some of these Inspection pr actices that you believe to 
be excessively rigid, instead of having you explain them. The hour 
is getting kind of late. Will you just give us a brief explanation in 
writing to make the point, which we will insert in the record at this 
point. 

(The information above referred to is as follows:) 

Frepruaky 13, 1952. 
KADISON CORPORATION 
Beaver Daim, Wis 


Re Nord 11492 Inspection Standards and Drawing Specification 


SPECIFICATIONS Per DRAWING 451307 


Material: Sheet steel No, 20 gave (0.0359) commercial. 

Outside diameter: 4.562 inches plus or minus 0.030 inch. 

Flange: 0.3875 inch flange typical 

Leneth: 1.562 inches plus or minus 0.030 inch, 

Spotweld: 5 spotwelds each 100 pounds, one-fourth inch length location 
Overlap: O.50 ineh 

Radius: 0.031 inch approximately. 


Identification mark: See Navord Ostd. No. 2 

Finish: Break sha edges, surfaces to be clean (no rust, scale, grease or other 
element which may prevent adhesion of paint) apply one coat of clear lacquer 
heder s ification TT-L—5S 





INSPE¢ ION STANDARDS SET UP BY NAVAL INSPECTOR 


201. 4.562 plus or minus 0.030 (outside diameter ). 

402. 1.562 plus or minus 0.030 length. 

203. O.375 width of flange (2) 

204. Improper we aes pis 100 pounds spotweld, continuous projection or 


seam Weld 


LLL 


205. Improper cleaning 

206. Improper cleaning prior to painting 
207. Improper painting (one coat lacquer). 
Dents (ete.). 


7 


301. 0.50 length overlap 
One-fourth length (location of spotweld) 
0. 303. 0.031 approximate radius (2) 

504. Failure to break sharp edges 
Improper ident marking (one-eighth size). 
306. 0.25 pound estimated weight 


Out of round 


SOS. [dent marking too deep 


AAACLAALAACAALALA 
re 


300. Waviness at 0.375 inch dimension. 


BASIC CON NTION Ri \RDING INSPECTION STANDARDS SET UP BY NAVY INSPECTORS 


It is conceded that code Nos, 201, 203, 204, 205, 206, 207, 301, 302, 308, 304, 305 
306, and BU2 are in conformance with drawing 451307. However. nowhere on 
this drawing is there any reference to code Nos, 208, 307, 308, or 309. 
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Examining code Nos. 208, 307, 308, and 309 we find: 

No. 1. That code No. 208 covers dents, etc. Minute dents should not be 
objectionable so long as the basic tolerances were maintained. The word “ete.” 
covers a multitude of slight imperfections and can be interpreted in many 
ways, depending upon the individual inspector's interpretation of the term “etc.,” 
all of which had added to the cost of production. 

No. 2. Code No. 307 stated “out of round.” A matter of 0.005 inch eccentricity 
will place this in the out of round category. However, the piece may still pass 
within all the tolerances listed for the diameter, length, and flange. The wrap 
method of production, even though it falls within the tolerances specified, would 


definitely be rejected on the basis of “out or found.” This makes the con 
tinuous projection method imperative 
No. 3. Code No, 308 states “Ident mark too deep.” Even though the ident 


mark does not adversely affect the tolerance listed on the outside diameter, and 
the end use is not affected, it is necessary that this ident mark be to the 
precise depth in order to pass inspection. Again adding to the cost of production 

No. 4. Code No, 309 lists waviness of O.575 inch flange dimension When 


utilizing the wrap method a slight waviness may be prevalent even though 


ll within the tolerances specified In order to pass inspection and te 


is st 


prevent a high serap factor, it was necessary to utilize the continuous projec 
tion method of manufacture 

In conclusion, the basic facts remain that the Navy inspectors would not 
accept these units in accordance with the specifications set up on drawing No 
151807 and by virtue of the fact that a performance bond was posted, produc 
tion and shipment was necessary in order to prevent forfeiture of this bond 
We were left with no alternative other than to produce in conformance with 
the Navy inspectors’ standards upon which the unit price was not based. This 
resulted in high production costs and imposed severe financial loss to the 
Kadison Corp 

Mr. Bursren. Senator, I would like to point out that the print 
which is part of the contract, seemed to contain what is called for in 
. . 7 . . 1 . . 
inspection in the upper right-hand corner, which goes far above and 
beyond what they called for in actual practice in the field. 

Senator Moopy. What ts that / 

Mr. Bursrex. In the upper right-hand corner, it seems to me that 
the specifications which would govern what inspection was necessary. 
in the upper right-hand corner of the print was part of the contract, 
he basis for the bid. 


Senator Moopy. In other words, they put right on the pl int certain 


u 


} ¢ 
ana t 


Inspection practices 4 

Mir. Bursren. Thatisright. Here itis, Mr. Senator. 

Senator Moopy. So they do warn you that these inspection practices 
0 be followed: is that correct 
Mr. Bursren. No: I don’t think [have made myself clear. 
They provide on the print certain specifications which ordinarily 


ure t C 
\T 
I 


and logically would be followed by the Inspection. The actual Wn 
spection which wa made was far above and beyond what Was called 
for on the print, which was the basis for our bid, and part of our price, 
of course, had to take into consideration the specifications called for 
in the print. 

Mr. Noone. Also, these were the only specifications you had at hand 
when the contract was awarded to you 4 

Mr. Bursren. That is correct. 

Senator Moopy. I think a related piece of evidence, assuming these 
gentlemen are right, is the fact that a price virtually double thei 
rice Was awarded at virtually the same time. 

Mr. Bursren. I should like in connection with that. Senator 


( 


y? 


| 
TO 
point out this: That our method of making that piece has been con 
ceded by the Bureau of Ordnance to cost at best 4 cents apiece more 
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the method used by Ohio Art Co. They are getting approxi 

i tely twice as much mo eV for the same piece as we are. and they 

oncede as a matter of ordinary engineering standards that the piece 

venren aking COSTS al least 5 cents apiece more to make. 
Mr. Kaptson. I would like to point out one more fact apropos ot 
spection. On the print there is no inspection standard for the flat 


of this flange. It doesn’t Say, which means that commercial 


(‘onmmercial tolerances in this <¢ ice would be plus or minus twenty 


n the straight norm. They come into the plant. 
[f it wasn’t absolutely straight almost to the button they would re 


i ¢ : Pa ] wnt 2% f ] : : . 
je e ple If it is net on the print, it is left up to the inspector. 
| ) hy event. to summarize the thing, a great deal of our expense 
prod ing this piece has gone into improving our methods to the 


ev meet with the local inspector's O kK. 
es tw , A 


cal mspector / 
. ' | ' 5 | } 7 l 1 . 
KaApisON. John Lozar. from Milwaukee. He the chet 
itor M man you fee is applying excessive 
. it . yy 
\ 1 
Vi Rt GE] | orint vilal that 1 ! spect I sheet has grown. 
] 
} ¢)\ LVe ( I rtain items on there 


MM ‘ . iy r 

“i loopy. | would judge the sense of what you gentlemen 
:ving Is that the Government is net particularly anxious to deal 
vO s that your imp ion / 

M pisoN, Senator. that is the impression I tried to make be- 


) the Fact | is determined to vel this contract, and l Was 
letermined, by golly. and the resistance that I met was verv great, that 
vy are certainly not being cooperative in any manner or means. 


‘el tor Moopy. Can you state what happened to vou financially 
| 


; + + ; 7 ee 


Mr IX ADISON. | think Vir. Burster is bett 1 qualified tO answer 


Mir. Bursren. Our loss to date, rather, as of January 31. 1952, is 
S52.073.84 on a $45,000 contract. Mr. Senator. It is fantastic. 
: Moopy. Your le s what? 
ir. Bursren. Over $52,000 on a $45,000 contract. Our loss as of 
- Moopy. And when was the contract siened 7? 
Mr. Bursren. There was a telegraphic contract, letter of intent— 
i ow ex ‘tly how they refer to it on March B82, 1951. 
Senator Moovy. This was for 800.000 rocket motor ignite) supports 
io» cents, rig g 
Mi crstTon. Five and a half approximately. 
enat Moopy. Five and a half cents? 
\I BUI EN Phat isright.sir. IT want to sev this 
Senator Mloopy. Phat is your loss to date? . 
Mr. Bursrex. Our loss as of January 31, 1852. 
Moopy. - uary 31. Is the contract completed ‘ 


Vin BURSTEN. lt = ipproximately 60-perecent completed. Our 


estin ated loss if complet mw 7 run at about S67.000, 








“*) 
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I want to Say this: That there have been no officers’ salaries, there 
have been ho bonuses paid, there have been ho diy idends., 

Senator Moopy. No oflicer salaries at all? 

Mr. Bursren. Not one dollar, with one slight qualification. Mb 
Kadison here was vice president and he also was engineer in charg 
of the job. He drew 8200 a week. Mr. Krueger, who is not an officer, 
drew approximately $106 a week. 


I was an officer, and I have spent about one-third of my time 1 
connection with this matter. I haven't drawn one dollar even in trav: 
compensation. I am here at my own expense today. 


Mr. Sawver, who is secretary and treasurer hasn't drawn one dollar. 
The only people who drew any salaries were people working in thi 
lant at the time. 

Mr. Kaptson. When the plant got into production | left the pay 
roll, so it has not affected me beyond that point. 

Senator Moopy. In other words, you engineered the job, then wen 
to New York as an engineer / 

Mr. Kaptson. That is right. 

Senator Moopy. And there is no compen ation for you! 

Mr. Kapison. That is correct. I will also say, which hasn’t beer 
pointed out yet, we did overproduce our monthly quota. We got 
Into production within the time illotted, and because we were afraid 
of having this $10,000 bond pulled, we overprodu “cl. As a matte 
of fact, we have here a production graph which is quite graphic. 

Mr. Bursren. The quota was 75,000 a month. We were producing 
| believe, approximately 130,000 a month. 

Mr. Ix ADISON, This Is where we started to discuss with the Nav\ 
the problem or the possibil C\ of vetting some more money. Ou 
funds had just dried up at that point. 


Senator Moopy. In other words, you were producing at a steady 


lo S 

Mr Ix ADISON, A steady peak, A steady loss. or course, al a then, 
of course. the fountain dried up. 

menatol Moopy. Have you rricecl ali effort to get retlel trom tl 
Navy / 

Mr Br RSTEN. Mr. Senate P hefore we dis uss That. with vour 
dulgence there are a couple of high liohts. I realize the time is short. 


but an important thing is this. 
Senator Moopy. We want to hear this. 
Mr. Bi RSTEN. Lhe bare cost of Mm iterial exceeds our contract pl ice, 


Che bare cost « I material exceeds the contract price. That is monor 
ne overhead, labor, tooling. The bare cost oT materials in this case 


hat is the exact cost / 
\ 


Vir. Krurcer. It is 6.512, 1 believe. 

‘ E ; aia 

Mire. Bt RSTEN. It IS approximate! O cents a ulit. Weare recelving 
514 cents a unit 


Mr. Noone. That is the present cost ? 

Mr. Bursri xn. The present cost of materials 

Senator Moopy. Have you made an effort. to cancel the contract 4 

Mr. Bursren. | will tell vou the details of the efforts we have made. 
We have had more trouble with the Navy since then than we did at 
the inception. Anyhow, the cost of material greatly exceeded the 
estimated price at the beginning, and I think I am speaking for Mr. 
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Kadison. If I am wrong I will have Mr. Kadison and Mr. Krueger 
correct me. 

The « ‘ost of material was figured on the basis of 0.23 pound for each 
unit. 0.23 pound would have been fairly close to being an accurate 
amount of steel used in the manufacture of this unit if it would have 
been made according to the print. 

Actually our piece, our finished piece—if there is a scale here we 
could verify it—weighs 0.312 sauad 

Senator Moopy. W hy? 

Mr. Kaptson. I can answer that. 

Senator Moopy. The print calls for 0.23 pound, but the specifica- 
tions call for steel which weighs 0.31 pound: is that correct 4 

Mr. Kapison. For the reason that the initial estimate of steel was 
estimated on this open piece, and there is, I should judge, three-eighths 
of an inch or more of steel which may conceivably make up that 
welght. 

Senator Moopy. That is a pretty big gap in weight for just a com- 
paratively small ope ning. 

Mr. IKKADISON, It is just a few ounces, but IT would like to qualify 
Mr. Bursten’s statement by saying, when he says the bare cost of the 
material is more than our contract price, that, of course, includes the 
scrap factor. 

Mr. Bursren. Iwould just like to finish that thought. The piece 
is being made, has been delivered under the method called continuous 
projection. On the print was a suggestion that an alternative method 
would be to use continuous projection. There was no drawing of it: 
there were no specifications of continuous projection, nothing other 
than the notation on the print, “Continuous projection may also be 
used.” 

Before the company could get into production, two pieces were 
mace, one using the continuous projection method as called for on 
the p int as an alternative mie ‘thod: the other involved the use of this 
butt-welded job with the — slit. 

The Navy—and I think 4 Krueger should actually tell you what 
actually transpired there pao at both pieces, and they didn’t 
want the butt weld at all. They said. “Make it this wav. the con- 
tinuous projection way.” ‘ 

In spite of the fact that the butt-weld job met the specification, 
the tolerances fell within the tolerances of the print. they didn’t like 
it. It was like comparing a finely finished product to the rough 
product. Yet the print called for a rough tolerance either wav. 

Senator Moopy. | ut the Inspectors called for a finished tolerance: 
is that correct / 

Kapison. May [ qualify that, sir, since Mr. Bursten is an at 
torney and not an engineer and he may make a little statement which 
may be misconstrued. 

Thi butt ction as we submitted it 1s hot according to specifien 
tions, . We asked for a deviation because mechanically it is al 
most imposs ble to produce the piece as if appears 1 this print, for 
the reason I will be as nontechnical as I can—that this section ot 
steel is so thin that to make a right-angle bend in it as it appears in 
this print is virtually impossible. 

It would crack; so, rather than do that. I submitted to the Navy this 
piece with a little bridge in there, pushing it together on the top, 


) 
> 
> 
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putting that little bridge in and spot-welding it, whereas the speci- 
fication called to take one piece, lay it over the top of the other and 
offset it so that it fits, and spot- weld it. 

The naval Inspector's reluctance on this piece at that point Was 
because it did not conform to the print and he had not received 
that time clarification. 

Mr. Bursren. I have vot to interject something here now. You 
were not present at that time, Mr. Kadison. Mr. Krueger was. He 
tells me that the situation was a little different than that. 

Mr. Krurerr. At the time that we had these units ready for inspec 
tion, we had-around 2.200 of these setting there. They w ‘ouldn’t take 
them butt-welded like this. They wouldn't accept them. They took 
those; made them that way. 

Senator Moopy. And this costs more: right 7 

Mr. Krurcer. That is right. 

Mr. Bursren. The cditfere nee, Mr. Senator, 1s ap proximi itely three 
quarte rs ofa pound of steel] OTOSS We yoht are needed to make that pie ec, 
whereas ap proximate ly three-tenths of a pound, assuming youl fier s 
are right and assuming the print is right, a quarter of a pound is 
needed. 

Senator Moopy. So, there is more than twice as much steel required 
to make this. 

Mr. Bursten. Three times as much, Senator. 

Senator Moopy. This is obviously a better piece, but you ought to 
be paid for making it if vou make it. 

Mr. Bursren. That was our contention. oe to vo a little bit 
further, Mr. Krueger was brought in and asked 1 he had gone ove 
the cost. items. He told ie, if we were to make <a tut piece continuous- 
} royection method, we could not come out at the pl ice we had. 

We checked and we were told by representatives of the naval LMsyp 
tion that we would be compensated for any additior i costs we Woi lel 
be pl t to. 

Senator Moopy. You were told that / 

Mr. Bursren. We were definitely tok | that. 

Senator Moopy. Who told you that ¢ 

Mr. Bursren. At the time the continuous-projection piece was se 
lected in preference to this other piece, I beheve a gentleman by the 


hame of Mr. Hueneku S. 


Mr. Kapison. H-u-e-n-e-k-i-n-s. T think that should be pretty close. 
Senator Moopy. I think we have enough of the details of your cit 
ficulty. Wall you tell me what effort you made to recover your finan 


‘ial position 


My. Bursren. This is what we did. I will try and be as brief as 
Lean. We came into Washington with our statements, 

Somehow I don t know mhiy Way around town too well even t] iugh 
I worked for the Department of Justice for a while, I had an idea 
we wanted adh dhacrease in pl We, | should ask for al appo ntment with 
the Chairman of the Renegotiation Board. That was for negotiation 


lownward, I thought it worked both ways. 

IL saw the gentleman. He wa sympathetic, but said, “You are in 
the Wrong shop.” Ile picked up the phone anid arranged for an 
appomtment with Captain Wales. I believe Mr. Kadison was with 


mie, ( ‘aptain Wales Isa contracting officer there. 
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We saw him and he turned us over to Mr. Jones, who is the origina! 
negotiator. Lr. Jones was very svmpathetic. 1 told Mr. Jones that 
we had been laboring under the impression we were going to get our 
costs, 

‘Here are our costs. If we don’t get it expeditiously, our creditors 
are going to close in and we will go into bankruptcy.” He said, “I 


l 


ympathize with vou. We will do everything we can to adjust this 
thine.” 
Senator Moopy. When was this? 
Mr. Bursren. That was the first week in October 1951. 
Senator Moopy. The first week in October? 
Mr. Bursrer. October 1951. He then said. “Bring us back some 
ing in writing by way of showing what the situation is.” and we 
drafted, I believe under date of October 8 1951. a letter which was 
elivered to Mr. Jones setting forth our posl ion, some of the reasons, 
ind we did not have all the reasons at the time. 

llonestly and frankly we came to Washington thinking that our 
nerease Was a matter of course. We had been led to believe, not by 
one statement but by mnumerable statements by representatives in 
the Navy mn Milwat kee aus Soon as We had all our cost heures in 
ind presented them, we would vel the costs we had expended, the 


eoitimate co 


, 


Mr. Noone. Over what period were these assurances @ive you! 
Mr. Bursrex. Over a 4- or 5-month period. 
Vir. Noonr. Were vou given any assurances in writing? 

Mr. Bursren. We were not I might sav mv reaction to that was 


lar toa ventienan who testified earlier. | worked for the (r0VN 
ment myself. T have been an attorney. I have been assistant 
United States attorney at one time. 
I did not think T needed an assurance from the United States Gov 
ent of t] i nature nwriting They lve w we were emall. The \ 
chew ve were spendi mol for steel than the cost of the piece, 
i oO] { t r ntract 
~, to) yy lar ifraid von have prob ry lenrned by now that 
‘ ! ed States Government Is not alway a with a high hat 
dwt skers You somet mes vet dor nthe e ind deal with people 
\ } ( Ite Thre } ] 
Mir. Bursren. I know that. Senator. I might sav this. IT was so 
we Wo ld vet our Costs, W hich we had expended to try and Oly 
he i better pier »and to conform with the delivery schedule on whiel 
Vv pla | considerable pressure, that I personally, to be sure we 
would have enough money to do the job. even tho vl we were running 
the hole, hoeked all of my personal assets as a vuaranty., as collateral] 
— itor Moopy You sav “ho ked” them. You mean vou took then 
toa hock shop / 
Mr. Bursren. With the partv who was financing the contract. 1] 


personally pledged all of my assets as collateral against any loss. 
ne | had ] had SOTTIE stocks. securities, | had some ¢ ash, | 
ledge everything. 

Senator Moony. To whom / 

Mr. Bursren. To Mr. Sawver. 

Senator Moony. Who is financing this? 

Mr. Bursren. Yes. 
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senator Moopy. So, if this company goes 11100 bankruptes $ 
Mr. Burrsen. I go with it. 
Senator Moopy. Have you made any effort to get renegotiation un 
der Publie Law 921 / 
Mr. Bursren. This is what we did. We spoke to Mr. Jones. Mr. 
Jones told us this—he brought a man by the name of Holman in, who 
s assistant counsel for the Bureau of Ordnance—that if we could 
qualify under clause 2 of the contract whe reby there was a change 
n the specifications, a change with consideration, that they could in 
t few days, possibly in a week, a few days longer than that, give us 
me relief. If we had come in under the Executive order, Public 
Law 921. it would take several months; that it had taken them, based 
on past experience, 3, 4, 5 months to process claims under Public 
Law 921. 
Senator Moopy. When was that ? 
Mr. Burstren. This was the first week in October 1951. 
Senator Moopy. It would have taken them several months LO pros 
ess Claims under 91 4 
Mr. Bursren. That is correct. 
Senator Moopy. Mr. Noone, do we have any indication that they 
have processed claims under 921 ¢ 
Mr. Noone. Yes, sir: but I haven't found any cases of relief in a 
tuation of this kind. 
Mr. Bi RSTEN. Phey al Oo. carrving out this gentien an’s tutement, 


} , ; { . ] : . 
told me that only in rare instances would they even consider relie 
] E ) ] } —— 
under Public Law 921. It had to be an exceptional case: that ol 
chances fo} rehef under wVZ WeT'¢ MY remote rol the t me Dela We 
: 1 . 1 4 4 T ae 
should forget about Publie Law $2] Wi should try to come } mt 
neory there had bye 1 hange on the “pecifications because \ neacd 
. } 4 » at } | 
Hie mtinu)8 prorect 1 nethnod trasteradqd ot tiie Opel rinetet netThod, 
S tor Moopy. Were you ssful in that / 
\ » . j 7 . . ; \" a : . } 4 ] 
Ir. Bi RSTEN. Wi ere Lot, We subi itted a petition Dasecdt on thiuat 
1) of vav lawvers go for } In t 
oo 
" ( ( tl (tao W ¢ i 
( ( ( ‘ ll ‘ rae) | 0 i| nu 
| > 
l | 1) 
\\ (| | LOT it) biit re’ it t fol rel t ] ) , ; 
i 
ler the mistaken 0} that 
| ! | t ‘ ) il i ) ( 
> ' 
i? 1 cle 1rpie Qt ( ( nder Publ | } | 
\ (r¢) { } We 2 1 WI PenoVsTADIT Ve Wi j ! i! 
| ‘ | 1," } | ; : ‘ 
HDout YY hou Wweren Ad, we were WOrKING agvalnst time 
The ert thine we heard was letter fro C‘optain Wales. onec 
y }) Hin \\ Lit Wi) end a rote \ 
\ f Octole » 151 e Pu in ‘ 
‘ > er 2 1651 W reques d tha ( ) ( I he 
} ‘ ract | ! é il he am »1 (en 
( l if n Contra li i 
‘ rovision tle Changes” is denice 
| ‘ I ferred 0 tt eqcue 
| e &— er 10210 at re s tl 
} 
i 
We eC] \ l \'f iV rensol tq) | 
} } } 
oO} \] \ ()] ] our oro } re ry) fr » this 
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Mr. Bursren. That is right, Senator. 

Senator Moopy. 1 would be interested in knowing why they ne 
gotiated the price so low with this company. 

Mr. Bursren. 1 don’t know the answer to that. I would be inter 
ested. 

Senator Moony. Are you going to be here tomorrow ¢ 

Mr. Bursren. I can be. 

Senator Moopy. I suggest that you be here. We are going to have 
in representatives of the services who will talk about Public Law 921. 

Do you gentlemen feel you have presented your case’ I feel I 
understand your situation. 

Mr. Bursren. The only thing I want to stress is this, Mr. Senator. 
Throughout the entire course of this contract we were led to believe 
repeatedly by represent: tives of the Navy that all of our legitimate 
items of cost would be compe nsated for. 

We went ahead and bought extra tooling, for example. We devised 
and iovcbuned a machine to do the job they thought was impossible. 
We devised and developed a machine to turn that flange. There is 
nothing like it on the market. 

Mr. Kapison. And we did it in 60 days. 

Mr. Burstren. Everywhere down the line a representative would 
say, “Don't worry about the cost; deliver 1 month and let’s see what 
your unit cost is and we will see to it that you get an increase. The 
policy of the Navy is they don’t want their contractors to lose money.” 

I was so in ipregnated with that policy, I repeat, I put up what I 
had as collateral to insure the continuance of the contract. 

Senator Moopy. Can you give us the names of some of the people 
that gave vou that assurance ¢ 

Mr. Bursren. Other than Mr. Huenekins,. Commander Kent who 
s chief of the naval inspection in Milwaukee, or was at the time. 1 
understand a isn't there any longer. He gave that assurance re- 
peatedly, not only to myself, but to Mr. Kadison and others. 

Na ator Moopy. Anybody else ¢ 
Bursren. Mr. Kent is the only gentleman I spoke to. 

Mr. Noone. Did you get that assurance from any Navy official in 


Mir. Bursren. No. I didn’t know at the time Washington even had 


T 
Sice | thougnt Iw as dealit Y with the author ized repre 
st : field 
Mr. Kaptson. The statement was os to me here in Washington 
epeatediy that, as Mr. Bursten put it, the Navy doesn’t want to see 
V oT its ontractors lose mone, If we have a legitimate claim. don’t 
wo bout it 
Senator Moopy. Thank vou very much for coming in. We will go 
{ Ss f 1 ! morrow 
The committee is now adjourned until 10: 15 tomorrow morning. 
Whereupon. at 1:15 Pp m.. the subeommittee recessed, to reconvene 
iz l sdav, February 14, 1952.) 
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SMALL BUSINESS PARTICIPATION IN MILITARY 
PROCUREMENT—NO. 4 


THURSDAY, FEBRUARY 14, 1952 


UNrrep STATES SENATE, 
SUBCOMMITTEE ON Mopinization AND PROCUREMEN’ 
OF THE Sececr COMMITTER ON SMALL Business, 
Washington, i e. 


The subcommittee met, pursuant to adjournment, at 10:30 a. m., 
in room 324, Senate Office Building, Senator Blair Moody (chairman 
of the subcommittee) presiding. 

Present: Senator Moody (chairman of the subcommittee). 

Also present: Charles M. Noone, committee counsel; William D. 
Amis, investigator. 

Senator Moopy. The committee will be in order. 

Admiral Schoeffel, do you solemnly swear the testimony you will 
give before this committee will be the truth. the whole truth, and 
nothing but the truth, so help you God ¢ 

Admiral Scnorrre.. I do. 


TESTIMONY OF REAR ADM. M. F. SCHOEFFEL, CHIEF, BUREAU OF 
ORDNANCE, DEPARTMENT OF THE NAVY 


Senator Moopy. Admiral, we are glad to have vou here this morn 
ng. ; 

Will you state your name and responsibility in the Navy, please 

Admiral] SCHOEFFEL. Rear Adm. M. I. Schoetfel, Chief of the 
Bureau of Ordnance of the Navy Department. 

Senator Moopy. You have the ultimate responsibility, do vou not, 
\dmiral, for letting contracts for Navy ordnance / 

Admiral SCHOEFFEL. Yes 

senator Moopy. [ ltimate respons bility aus ¢ nimenadny Ye officer of 
the Bureau / 

Admiral Scnorrret. Yes, sir. 

Senator Moopy. You do have a number of officers and civilians. 
however, carrying out the details of these contracts unde) 

Admiral ScuHorrret. That is correct, sir. 

Senator Moopy. Are you familiar with Public Act 921, Admiral? 

Admiral SCHOEFFEL. ‘To some extent. si 

Senator Moopy. Would you mind stating for the committee your 
understanding ot What that act is a (| what its intentions are ; 

Admiral ScnorrreL. Lam more familiar, sir, with the implement 
Ing instructions that were issued within the Department of Defense 
and the Navy Department. So that in all probability my answer to 
ay that I was to some ext t Tal int with the act overstate 
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ment. J am really not familiar with the act, I am merely familiar 
with the implementing instructions that flowed from that act and 
from the executive order that was issued as a result of it. 

senator Max DY. l see, Who Issued those instructions / 

Admiral CHOEFFEL, Inst ructions were issued in the Department oft 
Defense and in the Navy Department. The instructions that were 
ssued in the Nav \ Department were Issued by the Assistant mye retary 
of the Navy. 

Senator Moopy. For the record, that is who / 

\dmiral ScHOEFFEL. At that time it was Mr. Koehler. 

Senator Moopy. And that position now is held by ¢ 

Admiral ScHOEFFEL. Mr. Askin; 

Senator Moopy. And the instructions were issued not by Mr. Askins 
but by Mr. Koehler ¢ 

Admiral ScHorrret. By Mr. Koehler. 

Senator Moopy. I see. And what were those instructions / 

Admiral ScHOEFFEL. Well, there are several documents here, sir. 

Phe ones that have particular bearing on the cases in question are 


egulations governing the exercise of certain authority granted by 
title IL of the First War Powers Act as amended, and Lixecutive Order 
No. 10210 issued thereunder. 

Chis particular document was issued over the signatures of Mr. 
Koehler as Assistant rec4'e tary oO} the Navy. Mr. Alexander aus Under 
secretary of the Army, and Mr. Zuckert as Assistant secretary of the 


\ir oree, and was approved on the 2lst of February 1951, bv Mr. 


Lovett as Deputy > rv of Defense. 
i 
KFiowme from that. sir, ere instructions issued on the 16th of 
\| byol, OV the Assistant ‘retary of the Navy, then Mr. Koehler. 
fam not » ust What aspects of the nature of these instructious—— 
sel or M obpyY. Did vo famil irize vourself with the testimony 
i¢ O} \ tera 
\ rai Ol | LO ! | } hot 1 ut the te ion 
= ! ) \I fhas tik { ) lial ) Hess hal {1 
. { “4 asses tl \ l \ el l \i ural 
i ( ! ) T ive i } > rT Nia rireene 
- ( Nia lé itt t ) ) ¢ 
\ (tf I i 0 
} i ( T Te ni ) oT poke 
rt Chie hnlative in vo Leg ion and ula 
| , ‘ th iT lib } ! ration, 1} 
tter trol nator Moo o vou. L believe d that those case 
{ mier CON ieratlio 
lmiral Scuorrren. Yes. T thought the Senator was referring to 
t Cl MOnV at clit wearlihye ve ( la 
Senator Moopy. I was referring, Admiral. to the situation behind 
ihe testimony. ‘l he ofhicers of these companies th it were Involved in 
[ e cont icts Toid their stories here vesterday ut the story was not 
( erent In any essential degree than they previo isly had told Mr. 
Noone, Mr. Amis, and other members of our statl. So that the essen 
t poimn*t nvoived 1h the situation Involving the t comipaies are as 


they were o1 tlhined, 1 believe. to the Navy people. Is that correct. 
Mer. Noone / 
Mr. Noone. That is correct. 


\dmiral SCHOEFFEL, I see, 
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Senator Moopy. Are you familiar with those cases ! 

Admiral Scuorrren. Yes, sir, I am familiar with our side of those 
eases, and I am familiar with such correspondence as has come in on 
those cases. 

Senator Moopy. Now in the case of the Kadison Corp.—first I 
should like to read into the record testimony by Mr. Alexander, the 
Assistant Secretary of the Army, which was taken when Public Law 
921 was a bill in Congress and when it was being advocated by the 
Department of Defense. 


The reason why we feel that it is urgent that we get this legislation if we 
ean now rather than 3 weeks from now 


that was back in 1950— 


is that we have in the Army alone 45 instances of contractors, almost exclusively 
small business, who made fixed-price contracts with us in May or April or 
earlier 

that is 1950— 


and due to the rise of costs they cannot possibly carry out those contracts with- 
out going bankrupt. 


Then the chairman of the committee said: 


In other words, you have no power to afford them relief if they have made a 
definite contract with the Government? 


And Mr. Alexander said: 

That is right. 

And the Chairman said: 

And now they find that the cost of production, raw materials, labor and/or 
other factors has increased the cost to where they cannot perform without sub- 


stantial loss. You have no power now to grant relief and thus revise contracts 
so as to enable them to perform? 


And Mr. Alexander said: 


That is correct, sir. 

The CHAIRMAN, Is that the power that you seek? Vrimarily that is the pur- 
pose of this legislation, is it not? 

Mr. ALEXANDER. That is the most urgent reason for it, yes, sir. 

The purpose of this legislation, as I understand it, Admiral, and 
the intent of Congress was that when a fixed price contract was 
entered into between the Government and small business, ora large 
business, that there should be some flexibility and discretion in the 
hands of the armed services so that in case of an increase in price 
such as did take place both in material and labor costs after the 
Korean invasion, that the Navy, the Army, and the Air Force would 
have power to adjust those contracts. 

Yesterday we had testimony before the committee from the officers 
of five companies. Those were not the only companies that have pro- 
tested to us: as a matter of fact, there have been, Mr. Noone informs 
me, hundreds of similar cases, 

In effect, their story is the same. There are variations but in effect 
their story is that they did enter into fixed-price contracts with the 
Government, with one of the services; they were in process of carrying 
out those contracts when the Korean invasion struck; prices went up; 
they had not had firm commitments for all the material, for example, 
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to carry out their contracts, so as prices went up their costs went up, 
and as their costs went up they were driven to a loss. 

Now in several cases they have been driven right on the verge of 
bankruptcy. 

The question, Admiral, is whether the services in carrying out this 
law have failed to catch the real spirit of Congress in the law and 
have exerted too great emphasis on the essenti: ality to national defense 
of a continuation of these suppliers in business and not enough 
emphasis on the fairness of the proposition whereby the Govern- 
ment virtually drives them into bankruptcy by not exercising judg- 
ment and flexibility. 

Would you like to comment on that ? 

Admiral ScnorrreL. Yes, sir . 

We certainly have applied a very strict interpretation in these 
matters of amendment without cia ‘ration. 

Senator Moopy. That is what I gathered from the testimony. 

Admiral Scnorrre.. Yes, sir. We have applied a very strict inter- 
pretation, 

Senator Moopy. And I might say, Admiral, that in view of all the 
criticism there is in some quarters of the armed services for wasting 
money and so on, I realize that it is quite possible that somebody 
might get up and denounce you if you were to be lenient. There is 
no doubt about that. However, I do feel that part of our responsi- 
bility, both in the Congress and in the executive branch, is to bles the 
rap for that sort of thing, and if people want to be irresponsible and 
criticize a fair act, I think we ought to be ready to take the rap for 
that. I don’t believe as a matter of policy—cert: tinly I wouldn’t favor 
it—I was not in the Congress at that time, of course, I do not think 
Congress wanted to have businesses driven out by this situation that 
was beyond control of the armed service and the control of the Con- 
gress or the business. And that is what this hearing this morning is 
about. 

Admiral Scnorrret. May I quote from the particular part of the 
regulation, sir? 

Senator Moony. Yes. 

Admiral Scuorrre.. That we follow in particular. 

Under the heading of “Amendment without consideration”—both 
of these cases in question are cases of amendment without considera- 
tion—the regulation that was signed by three assistant or’under sec- 
retaries of the services and by Mr. Lovett in his previous position —— 

Senator Moopy. Perhaps for the record it might be a good idea to 
explain just what amendment without consideration means. 

\dmiral Scuorrren. Yes, sir. Well, amendment without consid- 
eration means that a company is asking for an increase in price with- 
out giving other consideration to the Government than that which was 
originally stated in the contract. In other words, the Government 
puts up more money but does not get one single iota more of service 
from that company than was originally stated in the contract. 

So these regulations, you see, cover not only amendments without 
consideration but cases of corrections of mistakes and cases of changes 
in specifications, 

When I say we have applied a very strict interpretation of these 
regulations, 1 am referring only to the cases of amendments without 
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consideration where a man merely comes in and says, “I am losing 
money. Bail me out.” 

Now may I go on with this? 

Senator Moony. Please do. 

Admiral ScuorrFen (reading) : 

Where an actual or threatened loss on a defense contract, however caused, 
will impair the productive ability of a contractor whose continued operation as 
a source of supply is found to be essential to the national defense, the contract 
will generally be equitably adjusted to the extent necessary to avoid such im 
pairment of the contractor's productive ability. 

Now, the word “essential” is in there. I first came to this duty Iam 
on now about the first of January 1951, and at that time Mr. Koehler 
was still the Assistant Secretary of the Navy. He held weekly con- 
ferences with the chiefs of the bureaus in which the business policy 
of the Navy was discussed. And there were several times in which he 
discussed this matter of the amendment without consideration, and he 
always stressed the word “essential” in here. 

Senator Moony. So it was Mr. Koehler that set the policy so far as 
essentiality is concerned; is that right? 

Admiral Scuotrret. He set the pattern for us to follow. 

Senator Moopy. Does Mr. Askins have the authority to change 
that ¢ 

Admiral Scuorrren. Not unilaterally, sir, because these reguia- 
tions, you see, were issued as a Defense Department document even 
tus lly: Being approved here by Mr. Lovett when he was Under See 
retary of Detense, these are now Department of Defense regulations. 

Mr. Noonr. In other words, Admiral, your position is that you are 
bound by the regulations passed on to you by the Secretary of 
Defense ¢ 

Admiral Scnorrre.. Yes. 

Senator Moopy. I see. 

Mr. Savace. May I say something there, Senator ? 

Senator Mcopy. State your name for the record. 

Mr. Savacr. Edward Savage, Jr., counsel for the Bureau of 
Ordnance, Department of the Navy. 

Senator Moopy. Do you solemnly swear your testimony before this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Savace. I do. 


TESTIMONY OF EDWARD SAVAGE, JR., COUNSEL FOR THE BUREAU 
OF ORDNANCE, DEPARTMENT OF THE NAVY 


Senator Mcopy. Proceed. 

Mr. Savage. As a matter of clarification, Senator, I think it should 
be made clear in the record—— 

Senator Moopy. By the way, Admiral, if there are any of the other 
gentlemen you would like to have with you in this testimony, it is all 
right. I see that. you have them with you, and if you would like to 
bring them up, fine. 

Admiral Scuoerrex. There is no reason to do so at this moment, sir. 
We have these other gentlemen—Admiral Edson, Mr. Steger—you 
are prepared to talk if it is a question of how policy was made rather 
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than applied. I can only talk as to application within the Bureau, 
not as to policy. 

Senator Moovy. We may want to talk to them both. 

Admiral Scuorrre.. Yes. And we were asked to have Mr. Jones 
and Mr. Watson here also, and also Captain Wales, who is the Chief 
of my Contracting Division. 

Senator Mow py. Will you go ahead, Mr. Savage? 

Mr. Savace. Yes, sir. 

IT was pointing out for purposes of clarification that the language 
Admiral Schoeffel just read in the document issued by the three pro- 
curement secretaries and approved by Mr. Lovett-—— 

Senator Moopy. Yes. 

Mr. Savace. Is only an example. I will read from the text a little 
bit ahead of that. 

The documents reads: 

Although it is obviously impossible to predict or enumerate all the types of 
eases with respect to which relief may appropriately be granted, example of cer- 
tain cases or types of cases where relief may be proper are set forth below. 
Such enumeration is not intended to exclude other cases where the circum- 
stances are such as to warrant the granting of relief, and even in the enumerated 
cases other factors may result in a denial of relief. 

So that the language that Admiral Schoeffel read is simply an 
example. As Admiral Schoetfel indicated, in the situation where an 
amendment without consideration is being requested, that, of course, 
does constitute extraordinary relief. 

Mr. Noone. Mr. Savage, the word “essential,” however, is the key ? 

Mr. Savage. In that particular example that is correct. 

Mr. Noone. Yes. 

Mr .Savace. But the over-all test is consistent with the words of 
Public Law 921 and the Executive order. 

Mr. Noone. I wondered about that point. 

Mr. Savace. A finding that the national defense will be facilitated 
thereby. 

Mr. Noone. Will be facilitated thereby ? 

Mr. SAvaceE. That is correct. 

Mr. Noonr. Do you not believe that there is some difference in 
degree between the requirement that the national defense be facilitated 
thereby and the test that a supplier must be essential to the national 
de fel Se 3 

Mr. Savace. I look upon the test of essentiality as a subsidiary test, 
which, 4 the case of an amendment without consideration, has great 
bearing upon the further and required finding that the national defense 
would be fac ae by granting the relief requested. 

Senator Mcopy. What do you mean by “subsidiary”? 

Mr. Savace. W ell, [use the word in this sense, Senator, that to reach 
the decision that relief should be granted in the case of an amendment 
without consideration, you would give great weight, in arriving at 
that decision, to whether the particular producer was essential to the 
national defense 

Senator Moopy. Now may I ask you gentlemen, ask the admiral 
and ask you, whether you feel that it is extreme hardship on a business 
to be driven into paniraptes ; 

Admiral Scnorrrec. It cert: meng is, sir. 

Senator Moopy. Do you ag , Mr. Savage ! 
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Mr. Savaae. I certainly do, Senator. 

Senator Moopy. Now apparently that was the decisive expression 
of legislative intent on which this order was drafted. I have no knowl- 
edge of this other than what I think was the rather clear indication as 
contained in Senate Report No. 2686 of the Eighty-first. Congress, 
second session, which states: 

The main objective was explained to be— 
of the law— 


not to prevent losses on Government contracts because of increase in costs except 
in extreme hardship cases, but to afiord relief to small business firms who might 
otherwise be prevented from completing deliveries on such contracts because of 
increased costs. 

Now I would assume that your regulation appears to have been 
drafted with the emphasis—as it should have been drafted—with 
the emphasis on the affording of relief to small-business firms who 
might otherwise be prevented from completing deliveries on contracts, 
rather than on mere ly preventing losses on Government contracts. 
But this very clearly states “except in extreme hardship cases,” and 
it seems to me that any business that is driven to the verge of bank- 
ruptcy is a hardship case and should be taken into consideration. 

Therefore the regulation—and I am not criticizing you for carry- 
ing out your regulation and doing your duty, but I am criticizing the 
regulation—it seems to me that it is perfectly clear that if a business 
ic driven to bankr uptcy, as it was testified yesterday by these business- 
men, that that is an extreme hardship case. And how a regulation 
could possib ly be drafted which would complete ly blot out that sort 
of thing is beyond me. 

Admiral Scnorrret. May I make a comment, sir, as expressing some 
of Mr. Koehler’s views on the subject 

Senator Mcovy. Yes. 

Admiral Scnorrrer. He had a great deal of experience in business 
matters of the Navy Department, having been with the Navy on such 
aspects since comparatively early in the second World War. He 
pointed out that unless we were very, very strict in this matter amend- 
ment without consideration is open to a great deal of abuse, in that a 
company could very well quite irresponsibly put in a low bid, get a 
job, then get an amendment whereby its og would he raised above 
the price bid by those who made a responsible bid. 

Senator Moopy. I think that is very true. 

Admiral Scuorrren. And that was the point which he was partic- 
ularly pounding on all the time. 

Senator Moony. Admiral, did he not have any confidence in the 
discretion of his officers? You and other officers in the contracting 
services of the Navy are men of experience and men of judgment, 
and what he was saying there, I think, is that he had no confidence in 
the judgment or integrity of his officers. The fact is that there would 
not be anything in the law which would require the Navy to make 
an adjustment without consideration. 

Admiral Scnorrren. No, 

Senator Moopy. Of course, if anyone put in a low bid purposely and 
underbid responsible firms, they ought to be required to carry out 
their contract. Nobody would dispute that. But in a situation where 
the obvious legislative intent of the Congress is to take care of this 
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thing, where it is urged to do it by the spokesman for the Department 
of Defense, namely, Secretary Alexander, and then you have a situa- 
tion where regulation is such that you cannot take care of extreme 
hardship cases because the regulation is so rigid, I think he leaned 
over too far in that direction. 

Now I am very aware that this could be mishandled if it were badly 
administered. There is no doubt about it. But I should think that the 
man administering the business end of the Navy or the Army would 
have confidence in the people that he has assigned to the job or else 
he would get somebody he did have confidence in, so that he would 
not drive people into bankruptcy by such a regulation as this. 

1 am not trying to put vou on the spot, but would you differ very 
much with that statement ? 

Admiral Scnorrre.. No, sir. 

Senator Moony. All right, sir. 

Mr. Sreerr. Could I be sworn / 

Senator Moopy. Do you solemnly swear the testimony you will 
give will be the truth, the whole truth, and nothing but the truth, so 
help you God? 

Mr. Srecer. I do. 


TESTIMONY OF MERITT H. STEGER, ASSISTANT GENERAL 
COUNSEL, DEPARTMENT OF THE NAVY 


Senator Moopy. State your name and position, please. 

Mr. Srecer. My name is Meritt H. Steger. I am an assistant gen- 
eral counsel for the Navy Department. 

Senator, in connection with the statement that you read from the 
committee report, | would like to read into the record this additional 
statement in the report. 

Senator Moopy. Go right ahead. 

Mr. Srecer (reading) : 

Representatives of the Department of Defense stated that there were at 
present 45 distress contracts in the Army alone under which contractors were 
facing possible bankruptcy because of fixed prices in such contracts, now entirely 
inadequate to meet increased costs. Unless the Congress takes immodiate action, 
many of these sources of supply will be denied the Government, and in certain 
eases contract price adjustments are essential to keep the firms in production 
and to avoid bankruptcy. 

Senator Moopy. Yes. 

Mr. Srecer. I think, Senator, that our regulation, adopted by the 
military departments and approved by the Deputy Secretary of De- 
fense, and i approved by the Comptroller ( General, is a proper 
regulation when considered based ac tually in the light of this legis- 
lative history under Public Law 921, the legislative history during 
the last war at the time of the original enactment of title II, First 
War Powers Act of 1941, and the experience of the departments under 
the original act during the last war. 

In fact, in this same committee report it is stated: 

he committee, although aware of the time element which prevented extensive 
hearings, recognizes the emergency involved, and in the light of the experience 
under such authority during World War II, reported the bill unanimously. 


The regulations, in my opinion, are sibstantially the same as the 
regulations that the Navy had during the last war, and, although I 
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have not examined as carefully the regulations of the War Depart- 
ment during the last war, in my opinion they are substantially the 
same as those of the War Department. 

Senator Moopy. Of course, that would not necessarily make them 
right. This is a new piece of legislation. 

Mr. Srecer. Yes. 

Senator Moopy. I might point out to you that I did read Secretary 
Alexander's testimony here about those 45 cases. You have read 
from the section of the report relating to that testimony, but I would 
like to point out—— 

Mr. Stecer. Yes, sir. 

Senator Moopy (continuing). That language is just precedent to 
the language that I read, where it continues: 

The main objective was explained to be not to prevent losses on Government 
contracts because of increased costs except in extreme hardship cases. 

Now what I am suggesting to you gentlemen this morning is that 
while there is no question about the basic idea that the Government 
cannot underwrite the sort of bidding that you mentioned a few 
moments ago, Admiral, and while the principal objective of Congress 
was to keep military production going and not to underwrite com- 
panies that were going to be needed in the national defense, neverthe- 
less it very clearly does state there in the very part that you refer to 
as the legislative intent behind this regulation, that in the case of 
extreme hardship cases there should be relief. 

That is also the reason I asked the admiral, and I will ask you, 
whether you do not believe that being driven into bankruptcy is an 
extreme hards ship for business. 

Mr. Srecer. I certainly agree, Senator, that that is an extreme hard- 
ship. However, in my opinion, under the statute and under the regu- 
lations the De :partme nt of Defense would not be authorized to grant 
an amendment without consideration merely because a firm is going 
into bankruptcy, unless the Department of Defense needs the continued 
productive ability of that particular firm. 

Senator Moopy. You say under the regulations you could not do 
that. That is obvious. 

Mr. Srecer. Under the legislative intent of the act the drafters of 
the regulations considered that we had followed the intent of Congress. 

Senator Moopy. I am sure that they did, but that does not neces- 
sarily mean they were right. 

Mr. Noone. Mr. Steger, you followed the intent of Congress in that 
you did not go beyond the authority granted to you. Our point is 
that, in our opinion, you unnecessarily restricted the authority that 
was delegated to you. 

I would like to refer to the Executive order which, of course, granted 
the authority to the military department to use title II powers. 

The Executive order said nothing. about essentiality. It said, and I 
quote from part 1, paragraph 4, of Executive Order 10210: 

The Department of Defense may by agreement modify or amend or settle 
claims under contract heretofore or hereafter made and may enter into agree- 
ments with contractors or obligators modifying or releasing accrued obligations 


of any sort, including accrued liquidated damages or liabilities or surety or other 
sonee, ~~..." .* 
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Now here comes the delegation of authority and the limitation on 
the exercise of that authority: 

* * * Whenever in the judgment of the Secretary of Defense, the Army, 
Navy, or the Air Force, respectively, or their duly authorized representatives, 
the national defense will be thereby facilitated. 

Now that, in my opinion, spells out the authority to the Depart- 
ment of Defense. It says nothing about the contractor having to be 
essential. 

In the cases on this law which I have reviewed, it appears that the 
No. i criterion in denying relief is that a supplier is not essential to 
the national defense; in other words, that there are other suppliers 
available who could furnish the same items. That is why I say that 
I believe that the Secretaries of the military departments unneces- 
sarily restricted the authority granted to them in issuing the instrue- 
tions dated February 21, 1951. 

Mr. Mayer. May I be heard on this point, please ? 

Senator Moony. Yes, indeed. 

Do you solemnly swear your testimony before this committee will 
be the truth, the whole truth, and nothing but the truth, so help vou 
God / 

Mr. Mayer. I do. 


TESTIMONY OF CHARLES H. MAYER, SPECIAL ASSISTANT TO 
ASSISTANT SECRETARY OF THE NAVY ASKINS 


Senator Moopy. Your name? 

Mr. Mayer. My name is Charles H. Mayer, and I am special assist- 
ant to Assistant secretary of the Navy Askins. 

Senator Mcopy. Go ahead. 

Mr. Mayer. I would like to tell a little bit about his interest in 
this matter and how he feels about it. and what we have done about 
it. 

Senator Moopy. We will be elad to hear you. 


Mr. Mayer. You are quite right in stating that the primary test 
is not essentiality but whether the action taken will facilitate the 
national defense. That is the basic requirement in the statute and 
the Executive order and in our own regulations and alwavs has 
been. i 

The t: Ik about essentiality is simply an example where relief may 

ONE. May I interrupt? 

Senator Moopy. Just let me say, I think that essentialitv has been 
the practical varasti k that has been applied ; has it not ? ; 

Mr. Mayer. Well, Mr. Askins some time ago became aware that 
essent | t\ semed to be the only basis on W hich some of our contract- 
ing bureaus were considering these cases, and in order to elarify the 
status of it, a new Navv current procurement directive. as we call it. 
Was issued. ; 

Senator Moopy. What was the date of that ¢ 

Mr. MAYER. That was dated December 27 last year. 

Senator Moopy. Less than 2 months ago. 


Mr. Mayer. Yes, sir. In that, attention was invited to these reeu- 


lations which show that there are other circumstances than essen- 


+ ‘ + 2 ‘% ' . ] ; } > 
tiality of the contractor where relief can be granted. 
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We have established, as you may know, a Board to handle these 
cases called the Navy Contract Ac ljustment Board, and any case in 
which a contracting bureau feels either that relief should be granted 
or where they are in doubt as to whether relief should be granted, 
may be forw: arded to that Board for consideration. 

Senator Moopy. When was that Board established 4 

Mr. Mayer. That Board was established when the regulations were 
originally issued—or shortly after that, the 16th of March 1951; 
almost a year ago. 

Senator Moopy. They have operated under the rule of essentiality; 
is that right ? 

Mr. Mayer. No, sir; they have been operating under the regulations 
in which essentiality is one ex: ump ‘le where relief may be granted. 

Mr. Noone. May I interrupt just a moment ‘ 

Senator Moopy. Mr. Noone. 

Mr. Noone. In the supplemental directive issued April 18, in the 
Navy spelling out in more detail the procedures to be followed in ad- 
ministering Public Law 921, it is required under subparagraph (d) 
that there be 
a showing as to the essentiality of the contractor to the national defense sub- 
stantiated by such information as is pertinent. 

Senator Moony. I might interpolate there, we had one witness yes- 
terday who testified that—and he had been a long-time supplier and a 
highly regarded supplier, from the record, of military equipment, one 
who might well be expected to perhaps be in the backlog of people 
that would be available to the De ‘partment of Defense. Now, he testi- 
fied that on certain items he had instructed other firms how to build 
them. This isa Navy item, I think. 

Mr. Noone. Quartermaster. 

Senator Moopy. Quartermaster item. Nevertheless, it is a good 
example. And then having told his trade secrets, as it were, to this 
other company because he had been the first and most available con- 
tractor for this item and had been tied by a fixed-price contract before 
Korea, he got into very serious trouble through no fault of his own or 
the Defense Department, you see, because of the rigidity of this order, 
and he is being driven into bankruptcy while the other company that 
he taught how to do a job is going ahead at a higher price and doing 
the job, and because the other company is in existence and doing the 
job on his instructions, he is no longer essential to the national defense. 

Now I think that is pretty rough. Our interest here is merely to 
see that justice is done to these people, because after all, if we want 
I think on a very broad basis _ have to not only consider the posi- 
tion of an individual company but the psychology that is created in 
the business world by the general policies and actions of the Depart- 
ment of Defense. Now I have been told repe: atedly by the task 
force that is now assigned to distressed areas, inc ‘luding my home town 
of Detroit and other areas, and by other people in the Government 
that there are businesses which are perfectly patriotic but they are 
reluctant to give up their civilian work for the Government work be- 
cause they do not know what is going to happen to them. 

I think we ought to have an essential productive power available 
for the services and not have people reluctant to take Government 
business unless in all-out war, when, of course, everybody will do it. 
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I think it is essential that business know the Government is going to 
lay fair with them, and I do not think under this regulation the 
Sediment is playing fair with them. 

Mr. Mayer. Let me answer your point, Mr. Noone, if I may, about 
essentiality. 

Senator Moony. Yes. 

Mr. Mayer. We recognize that language was somewhat restrictive, 
and in the directive put out on December 27, 1951, the following lan- 
guage appeared : 

It should also be noted that paragraph 2 of reference b— 
this is sort of jargon, if you will bear with me 


states that requests for amendments without consideration referred to the 
Navy Contract Adjustment Board shall be accompanied by a statement of facts 
setting forth substantially the factual information enumerated in said paragraph 
2, among which information, as listed in subparagraph (d) thereof 

which you just read from— 

is a required statement as to the esSentiality of the contractor to the national 
defense 

Senator Moony. Read that again now. 

Mr. Mayer. That merely calls—— 

Senator Moony. Just the last part regarding essentiality. 

Mr. Mayer (reading) : 

Among which information as listed in subparagraph (d) thereof is a required 
statement as to the essentiality of the contractor to the national defense. It is 
not intended that a showing as to essentiality must be made in every instance be- 
fore a case can be referred to the Board. Requests for amendments without con- 
sideration may be referred to the Board, even without an affirmative showing 
as to essentiality, where the procuring activity believes, and submits supporting 
evidence thereof, that other factors are present in a particular case which would 
support a finding that the national defense will be facilitated by the granting 
of the amendment without consideration. 

Now, our purpose in publishing this directive was to clarify the 
pe _ aps erroneous impression which the language you read created, 
and to point out, to reerhphasize, that the basic test for an amend- 
ment without consideration would be whether the national defense 
would be facilitated, and not the question of essentiality. 

Senator Moopy. But, during the period from March a year ago 
to December, the situation existed where essentiality was the primary 
consideration which compelled you and Mr. Askins to bring out this, 
I think. favorable amendment of the order; is that correct ? 

Mr. Mayer. No, sir; not exactly correct. The language was sus- 
ceptible to the restrictive interpretation which you have placed on it. 

Senator Moopy. And was so interpreted ‘by your contracting 
officers ; was it not ? 

Mr. Mayer. I would not say it was so interpreted by all of them; 
no, sir. 

Senator Moopy. It certainly was interpreted in the cases here before 
us yesterday, because they are perfectly clear cases and that was the 
reason given. 

Mr. Mayer. If I may get back to this question of national defense 
being facilitated ? 

Senator Moopy. Yes. 

Mr. Mayer. Let’s take any case that you want asan example. You 
‘ spoke « ‘arher of the intent of Cc ongress bei Ing to he Ip out these extreme 
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hardship cases where business might be pushed into bankruptcy. We 
are still bound by the Congress and the President and the Secret ary 
of Defense to granting relief only where we make a finding that the 
national defense will be facilitated. Now we must find that, whether 
it is an extreme hardship case or not. 

Senator Moony. Let me ask you a question. You mean you must 
find that under the executive order as written by the President ? 

Mr. Mayer. And under the statute as written by the Congress. 

Senator Moopy. All right. Now, do you feel it would facilitate the 
availability of military production to have it known in the business 
circles of a large town like Springfield, Mass., or the Detroit in- 
dustrial area, or a small town like some of the locations of plants that 
were in here yesterday, that, if a businessman deals in good faith with 
the Government and is caught in a squeeze due to circumstances en- 
tirely beyond the control of either himself or the Government, he will 
not get a fair and equitable break ? 

It seems to me that that would “unfacilitate” the national defense, 
in order to bring your wording in. I think it would make people, as I 
brought out a few minutes ago, reluctant to accept Navy contracts or 
quartermaster contracts or whatever was involved, because if they 
felt that they might be caught in a squeeze it seems to me that they 
might well be much more reluctant. 

Would you like to comment on that ? 

Mr. Srecer. Senator, I might say on that occasion that in the same 

regulations we have authority to correct mutual mistakes, mistakes 
of fact, and the Navy Department. has corrected a number of those 
under title II of the First War Powers Act. 

Senator Moony. Yes. 

Mr. Srecer. With respect to granting an amendment without con- 
sideration merely because a company has gone bankrupt or is going 
bankrupt, however sympathetic we might be, if that company ac- 
cepted the contract on a fixed-price basis, and if we cannot actually 
support a finding that the amendment will facilitate the national 
defense, we would not be justified in my opinion in making the 
amendment without consideration. 

In that connection I would like to read just one question and an- 
swer in the original hearings, Senator. 

Senator Moopy. Go ahead. 

Mr. Srrecer. Senator Benton asked this question: 

Will this open up every single fixed-price contract in renegotiation? There 
is not a single fixed-price contract you have got that does not have a claim that 
prices have gone up. Now, I am in full sympathy with the 45 small fellows. 
They are not the ones with the most competent lawyers and accountants to make 
the best case on a fixed-price contract. There is supposed to be an element of 
risk for a manufacturer when he takes a fixed-price contract, and a manufac- 
turer is not entitled to expect that he will make money on every fixed-price 
contract. 


And Mr. Alexander, in answer to that question, said: 


No, sir; I do not think it would be our policy to disturb any fixed-price con- 
tract except where the company would go out of business and cease to be a 
supplier for the defense effort in case we did not act. 

Mr. Noonet. Mr. Steger, I think to complete the record you should 
read the next statement from Senator Benton. I think it qualifies 
what you have read. 
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Mr. Srecer. I will be glad to, and the answer that follows that 
question. 

Mr. Noone. Yes. 

Mr. Srecer (reading) : 

Sefator Benton. Or extreme hardship. I could imagine extreme hardship 
short of going out of business, but it seems to me you could have some kind of 
yardstick of that kind. How to apply it I don’t know, but you need some kind 
of yardstick. Otherwise, the minute this goes through every single fixed-price 
contract you have comes right back on your lap for renegotiation the next 
morning. 


Then Mr. Alexander: 


Sir, if we are making legislative history on this statute, I would prefer not to 
say that hardship cases are included. I just do not know. The case which makes 


} 


it so urgent for us is the type of case where we will lose the supplier. 


Senator Moopy. That was Mr. Alexander’s opinion ? 

Mr. Srecer. That is correct. 

Senator Moopy. But in writing this report the committee before 
which he was then appearing specifically included the words “except 
in extreme hardship,” and I think this is a very serious matter, not 
alone from the standpoint of these individual businesses involved, 
because in the last few weeks I have had considerable insight in 
working on this Michigan situation into what has happened in the last 
vear in regard to why there is not more war production in certain 
areas, and so forth. And I think that the psychology of business is 
important in this thing. 

1 agree that it should not be a requirement that every contract be 

profitable contract. Of course not. But in a circumstance where 
obviously it is beyond the control of the businessman—and I might 
say, if the Congress had adopted a proper anti-inflation law by taking 
the advice of Bernard Baruch immediately in July of 1950 and put- 
ting the right sort of anti-inflation law on the books, then perhaps 
these things would not have happend. So, we can’t absolve the 
Government entirely, because the Congress did not do that. 

But, nevertheless, it seems to me that it is a responsibility of the 
Government, and it certainly is the intention of Congress, I believe, 
to deal fairly with these people 

Now, I would like to point out from another act, which, however, 
bears directly on the intent of Congress, which is what we are talking 
about—section 714 of the Defense Production Act of 1950, which set 
up the Small Defense Plants Corporation. 

It Savs under the headin ¢ “Policy of Congress” as follows: 


7 
‘ 


It is the sense of the Congress that small-business concerns be encouraged to 
make the greatest possible contribution toward achieving the objectives of 
this ac 

In other words, we want to facilitate the participation of small busi- 
ness in military production. Well, of course, the Government can- 
not guarantee a profit to everybody in every fixed-price contract, or 
we have a very bad situation like \dmiral Schoeffel mentioned a few 
moments ago where you have vee bidding coming into play. 
It seems to me in these clear- cases you ought to give your own 
negotiators a sufficient rule of reason in thi is eae so they could be 
fair with business, because 1n these cases I think, as I say, the Govern- 
ment has not play ed fair with these businesses. 
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Mr. Srecer. Senator, in my opinion, it is diflicult to support a 
finding in connection with an amendment without consideration that 
“this action will facilitate the national defense” where, for example, 
you have some 500 qualified suppliers for a given item and the bidder 
has obtained the award of the contract by formal competitive bidding, 
and then has sustained a loss and is going into bankrupte, y. Neces- 
sarily, the military department is very sympathetic: with any such 
concern, but to make a finding that amending that particular contract 
without consideration will “facilitate the national defense” would 
in my opinion, be very difficult. 

In the same act, Senator, extending the Defense Production Act 
there is the provision—I have not been able to find legislative intent 
on this section—that the Administrator, the Small Defense Plants 
Administrator, is authorized to take such action, authorized under 
this section, as is necessary to provide small-business concerns with 
adequ: ite incentive, excluding subsidies. 

The two words “excluding subsidies” were added by amendment 
after the bill had been introduced. 

Then it continues (reading) : 

To engage in defense and essential civilian production and to facilitate the 
conversion and equipping of plants in small-business concerns for such pro- 
duction. 

Under that part of the statute—I do not believe that Mr. Taylor, 
the Administrator, has issued a directive as yet oo am of the opinion 
that the language with the words “excluding subsidies” would not 
provide the authority, under the over-all act, for us to make an amend- 
ment without consideration under the example that I have just given. 

Senator Mcopy. Well, do you believe that small business should 
be encouraged to take part in military production ? 

Mr. Srecer. I definitely do. sir. That is the sense and the policy 
of the Department, and I am sure that Admiral Schoeffel can extend 
my statement on that. 

Mr. R.G. Noone. Mr. Chairman, are rebuttals in order at the present 
time ? 

Senator Moony. You were sworn in yesterday ? 

Mr. R. G. Noonr. That is right. 

Senator Moopy. We cannot turn this into a general open town meet- 
ing, but go ahead. 

Mr. R. Gs. NOONE. ] am Robert (y. Noone, president, American Aw ih- 
ing & Canvas Co., of Springfield, Mass. 

Just using one example which seems to stick in my mind—that is, 
the words “will facilitate’—they are not going back to the time when 
these materials were urgently required on contracts that were bid on 
long before Korea. And certainly, God knows, I didn’t know Korea 
was going to happen, and we cert: ainly were urgently required at that 
time. But they are talking about “will,” which is at the present time, 
a different situation altogether pertaining today than pertained at 
that particular time. They did not have adequate suppliers at that 
time. 

Senator Moony. If you were in a position to supply the Ariny Quar- 
termaster or the Navy with a needed military item and they h: ud no 
other fac ‘ities to supply it at that time, and you refused to do so, do 
you not feel you would be open to criticism ¢ 
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Mr. R. G. Noone. I certainly do. I know I would. 

Senator Moopy. I do, too. 

Mr. R. G. Noone. And I know I never questioned price or anything 
else when I was asked to overproduce on our schedule. 

Senator Moopy. This is the gentleman I was referring to yesterday 
that instructed other firms to broaden the base of sources to the 
Government. But he did make his bid on costs as they existed before 
Korea. Congress did not pass adequate anti-inflation laws. They 
ignored Mr. Baruch’s advice; they ignored the advice of others, in- 

cluding the chairman of the Joint Committee on the Economic Report, 
Senator O’Mahoney, and others who said “This is the time when action 
should be taken.” 

Well, nothing was done before September, and by that time the fat 
was in the fire so far as increased costs were concerned. 

Now, if necessary, this law should be amended to take care of that 
sort of thing, but I honestly do not believe it needs to be amended, and 
I think it is a waste of legislative time to amend it if we get the proper 
interpretation in extreme hardship cases. That is my personal 
opinion. 

Mr. Srecer. Senator, under the joint regulations of the three de- 
yartments that were approved, as has been stated in the record, by the 

Yeputy Secretary of Defense and by the General Accounting Office, 

one example of a situation where it would be proper to make an 
amendment without consideration has been read into the record, and 
in the interest of completeness I think it would be advisable to read ihto 
the record this further example where reference to governmental ac- 
tion is made. 

The second example is this [reading]: 

Where a contractor suffers a loss, not merely diminution of anticipated 
profits, on a defense contract as a result of governmental action, the character 
of the Government action will generally determine whether any adjustment 
in the contract will be made and its extent. Where the Government action 
is directed primarily at the contractor and is taken by the Government in its 
capacity as the other contracting party, the contract may be equitably adjusted 

if fairness so requires. Thus, where such Government action, although not creat- 
ing any liability on its part, increases the cost of performance, considerations of 
fairness may make appropriate some equitable adjustment in the contract. 

Senator Moopy. I think that is very fair. You are reading from 
the regulation now? 

Mr. Srecer. It is from the joint regulation of the three departments; 
yes, sir. And one other short paragraph: 

When the action is not taken by the Government in its capacity as the other 
contracting party but in its sovereign capacity— 


for example, price controls or lack of price controls, priorities and 
the like— 


relief will generally not be granted. However, exceptional cases, depending 
on the nature of the action, the circumstances, and the effect on the contractor, 
may require an equitable adjustment in the contract when necessary to insure 
maximum cooperation and production in the national defense effort. 

Those are the three examples given in the joint regulations where it 
would be proper to make an amendment without consideration. 

As Mr. Savage stated, these are merely examples. The introduc- 
tory sentence states that we would be authorized to make an amend- 
ment without consideration in any case where we can make a finding 
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and a determination that the action will facilitate the national de- 
fense. 

In that preliminary statement the word “essential” is not used. 

Senator Moopy. Do you not feel it would facilitate the defense to 
have the business community feel that the Government would be fair 
when they were doing business with the Government ? 

Mr. Srecer. I certainly agree, Senator, that the Government wants 
to be fair and should be fair. 

Senator Moopy. That is right. 

Mr. Srecrr. But whether C ongress has given the department 
authority to amend without consideration a contract of every con- 
cern who is losing money and is about to go bankrupt because of such 
Government contracts—in my opinion Congress has not given the 
military departments that authority. 

Senator Moony. It says right here in the committee report that in 
an extreme hardship case you are authorized to make the amendment. 
And, as Admiral Schoeffel has testified this morning, I think a fair 
interpretation of an extreme-hardship case is where business is being 
driven out of business completely. I do not know what greater hard- 
ship you can impose on a business. 

Mr. Mayer. Even in that case, Senator, we still have to find that 
giving him the amendment will facilitate the national defense. You 
can never get away from that test; it is written into the law. 

Senator Moopy. By that implication, do you mean that a reputation 
for fairness and equity on the Government’s part in dealing with 
busines will not facilitate the national defense ? 

Mr. Mayer. I don’t think the Government is being unfair when it 
simply asks for what it bargains for. 

Senator Moony. You do not? 

Mr. Mayer. No, sir. Under our legal system what is fair is what 
the parties agree to in the original instance. I dare say, en that 
a firm which successfully got a contract on a competitive bid basis 
would hardly come in and offer the Government back part of the pur- 
chase price if they found they were making larger profits on it than 
they had anticipated. 

Senator Moopy. Where have you been, sir? They have been re- 
negotiating contracts all through the Second War. Business has not 
protested it. 

Mr. Mayer. That is only when their gross business exceeds a rather 
large amount. The small-business firms often do not come under the 
Renegotiation Act. They have to have $500,000 worth of renegotiable 
business to be renegotiated. 

Senator Moopy. Do you mean to say a government which, in all 
equity, renegotiates profits downward, when the Congress enacts a sit- 
uation where it obvious ly intends to take care of extreme hardship 
cases, that we are going to have to get our pound of flesh and have it 
written in the bonds? I don’t follow you. I really don't. 

Mr. Mayer. I mean, sir, normally we would not even have authority 
to give a man more money than the contract requires— _ 

Senator Moony. Normally you would not. That is the purpose of 
this act—to give you the chance to adjust. 

Mr. Mayer. The act bases the authori ity on the national emergency 
we find ourselves in and the need to facilitate the national defense. 
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There has to be some proof that our action is going to do something 
for the Government. 

Mr. Noone (committee counsel). Do you not think that keeping a 
supplier in business facilitates the national defense—— 

Mr. Mayer. That is provided for. 

Mr. Noone (committee counsel). Whether he is essential or not, 
whether he is one of the few or one of the 500. 

Mr. Savace. Is not that related to the particular Government de- 
partment’s need for the product from that supplier ? 

Senator Moopy. Not necessarily. 

Mr. Savace. Senator, if it is your feeling that the general tone of the 
opinion of the business community—— 

Senator Moopy. That is right. 

Mr. Savace. But that is rather remote, is it not, to this finding that 
has to be made? 

Senator Moony. No, I do not believe it is. It is indirect, but I think 
what you gentlemen are saying is that you do not want to exercise 
discretion and fairness. I do not know whether it is because—I real- 
ize there has been a great deal of criticism, and some of it has been un- 
justified, and any of us can put ourselves in the position of a con- 
tracting officer who realizes if he does not take action in a case like 
this he cannot be criticized, and if he does take action he may be 
criticized. 

But frankly, while in some cases large profits are made from Gov- 
ernment contracts, in cases where they are, as you point out, a sub- 
stantial contract, and they are renegotiated, I think that in an extreme 
hardship case it was the intent of Congress to have an equal rule of 
fairness applied in the other direction. There is a great latitude of 
discretion in renegotiating, as you know. 

Mr. Savaae. Yes, there is, sir. 

Senator Moopy. And I think there ought to be a little courageous 
standing up to the equity. 

Mr. Savage. It might be pointed out, Senator, that without an act 
such as the Renegotiation Act we would have no power to recapture 
excessive profits. 

Senator Moopy. That is true, and you do have Act 921, and in the 
legislative intent of that act it does say in extreme hardship cases 
equity should be followed. 

Mr. Savace. I think there is in the committee report still, Senator, 
the condition that the extreme hardship has to be coupled with some 
interest on the part of the Defense Department in that supplier. I 
think it is still quite clear that it is a conjunctive test. 

Senator Moopy. What position would the Defense Department 
have been in if Mr. Noone of Springfield, Mass., had said when the 
Government wanted to have its base of supply of that particular item 
that he was making broadened, what if he had said, “Well, I will be 
in a better position, although my country won’t be in a better position, 
if I retain the sole abi lity to m: ake this item 2” 

Now, do you think that would facilitate the national defense? 

Mr. Savace. I have no doubt on the basis of what you have said 
about Mr. Noone’s case, which I do not know—— 

Senator Moopy. Yes. 

Mr. R. G. Noone. Mr. Senator— 

Senator Moopy. Just a minute. Let him answer. 
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Mr. Savace (continuing). That what Mr. Noone did was done in 
the spirit of helping the national defense, and I have no doubt, based 
upon what you said, it did help the national defense. 

Senator Moopy. That is correct. And my point is that if the Navy 
or the Army or the Air Force has the reputation in business of not 
meeting the equities of the situation, then you are going to have 
great—and, as a matter of fact, I have heard business criticized be- 
cause of a reluctance. You take the machine-tool situation. I have 
heard the machine-tool industry criticized because it has not been 
eager enough to have other people learn their business because it is 
a feast-and-famine business, and so forth, and you have heard. 

Mr. Savacre. Yes. 

Senator Moopy. Now, it just seems to me it does—to use your 
words, sir—facilitate the national defense to have the Government 
have a reputation for equity. 

Mr. Savace. I think it is purely a question of how remote that is 
from the facilitation of the national defense. 

Senator Moopy. So you would say the leg al question involved is 
how remote that is? In other words, we have pin-pointed the legal 
point in your interpretation of this law, is that right ¢ 

Mr. Savace. Or putting it another way, Senator, whether ,promot- 
ing that kind of attitude on the part of the business world was within 
the intent of Congress when it passed the act and used the words 
“to facilitate the national defense.” That would seem to me to be 
the question. 

Mr. Mayer. —— is no doubt, Senator, if it became generally 
known that the Navy Department would bail out every contractor 
who was losing money on the contract, it would certainly facilitate 
the national defense in the sense that we would have an awful lot 
of contractors ready, willing, and able to do business with us, but 
it would “unfacilitate” the Treasury’s balances in short order. 

Senator Moopy. Yes, you would, but no one has proposed anything 
like that. ‘That would be a ridiculous proposal, which I am sure you 
are conscious of. 

Mr. Mayer. Certainly the Congress—— 

Senator Moopy. I am simply saying that when something happens 
entirely beyond their control, beyond the control of anything except 
economic forces, that we will, as one man from Wisconsin testified 
here vesterday—I think he went further than he should have, per- 
haps, in assuming that all increased costs would be taken care of. 
He testified that when the specifications were altered he went right 
thead and took an assurance from, as he testified, the naval man in 
Milwaukee to “go right ahead. These costs will be taken care of.” 
And they weren't, you see. 

1 am not testifying for your naval man in Milwaukee; I am simply 
saying what he said. 

Admiral Scnorrre,. We maintain no such statement was made by 
our naval man, sir. 

Senator Moopy. I see. 

Mr. Mayer. That is vastly different from an amendment without 
consideration. If those statements were made and he acted in reliance 
on them he is entitled to an amendment. ‘That is quite apart from 
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whether he is entitled to amendment or should get one simply be- 
vause he is losing money on the contract through no fault of the 
contractor. 


TESTIMONY OF MILTON E. JONES, ASSISTANT DIRECTOR OF THE 
CONTRACT DIVISION, BUREAU OF ORDNANCE, DEPARTMENT OF 
THE NAVY 


Mr. Jonrs. My name is Milton E. Jones, Assistant Director of the 
Contract Division. 

I would merely like to say in respect to equity, I think there are 
two or three different situations to be considered. 

There is the situation in which the contractor did quote and _re- 

ceive the contract prior to Korea, at which time he did not know these 
economic forces were going to take effect. In those instances I do 
not see how he could prov ide for them. 

Senator Moopy. You don’t see what ? 

Mr. Jones. See how he could provide for'them if quoted prior to 
Korea. I don’t see how he possibly could provide for economic forces 
which came into play subsequent to Korea. 

Senator Mocpy. And if that man were driven into bankruptcy by 
that situation, would you say he was covered by this act? 

Mr. Jones. I would say he would certainly be for consideration 
under the act. To what extent he would be considered, that would be 
difficult to determine depending upon the circumstances. 

Now let me go a little further—— 

Senator Moopy. He would be entitled to consideration under this 
act. That is exactly the point I have been trying to make. 

Mr. Savage. I think everybody is entitled to consideration. 

Mr. Jones. I think he is entitled to consideration. 

Senator Moopy. I do not mean just a cursory consideration, I mean— 
well, go ahead. 

Mr. Jones. Within the limitations of our regulations he would be 
entitled to consideration. That would be my answer, because I work 
within the scope of the regulations laid down for me also. 

Senator Moopy. Iam sure you do. 

Mr. Jones. But I would like to point out after Korea the individual 
or company who quoted after Korea was aware that these economic 
forces were at play, and under those circumstances his judgment 
should be exercised in some manner to protect him. Since Korea we 
have granted escalation clauses, we have contingencies, we have given 
every reasonable consideration which is possibly available to us in 
protecting a contractor against losses. 

We recognize that there are things which cannot possibly be antici- 
pated, and within reason and judgment which is mutually satisfactory 
we enter those into the contract. I don’t think you are saying that we 
should in any way compensate for the bad judgment of the contractor. 

Senator Mcopy. Iam not. You are entirely right. 

Mr. Jones. I think in the instances which have faced the Navy De- 
partment there is a definite possibility, if not a highly probable point, 
that the difference between the price quoted and the price which they 
are now asking is not caused entirely by the fact that the cost of labor 
and material has gone up, but by virtue of the fact that the original 
estimate was not a good judgment. 
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Senator Moony. I think that is often the case, and if that is, that is 
the business of competitive bidding, and anybody who makes a mistake 
in that line should not be renegotiated on this basis. 

You have made my point very well, Mr. Jones. I am talking pri- 
marily about the man who bid before Korea and who was caught in a 
situation entirely beyond his control and beyond the control of the 
Government, except insofar as the Congress might have been a little 
bit wiser in enacting anti-inflation legislation sooner. 

Mr. Jones. May L ask if these were received before or after-—— 

Senator Moopy. We forgot to swear you, Mr. Jones. 

Do you solemnly swear your testimony before this committee will be 
the truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Jones. Yes sir; I do, 

Senator Moopvy. We will make that retroactive for 5 minutes. 

Mr. Srecer. It is true, Senator, a number of these cases have arisen 
out of formally advertised contracts, where during any period of time, 
we receive improvident bids, based on incorrect estimates. The other 
bidders who also bid on the formally advertised procurement and who 
did not receive an award would object if we go out and adjust every 
one of those contracts upward. It seems to me that we would not be 
able to make the finding in those cases that the action would facilitate 
the national defense. 

Senator Moopy. I want to make it very clear, sir, on that point that 
I agree with you, completely, it would be entire sly unfair to the bidders 
who submitted responsible bids, and I would not think of having you 
adjust every contract where a loss was because of inaccurate bids. Of 
course, I am not talking about that but about the same sort of thing 
Mr. Jones was talking about a minute ago. 

Admiral Scuorrret. May I interject a point—— 

Senator Moopy. On that, I really think it would “disfacilitate,” to 
coin a phrase, the national defense to have a reputation get out that 
you were rigid and stiff-backed and hard-boiled and inequitable and 
they had better st: Ly away from Government contracts, because if they 
do they may get burned. 

Admiral Scnorrrrt. May I interject a point at this point, sir? 

Senator Moopy. Yes. 

Admiral Scnorrrei. The two cases which we were asked to talk 
about today were Michigan Production Engineering Co., which was 
entered into before Korea. The other case is Kadison Co., which was 
entered into quite a while after Korea. 

Senator Moopy. That is right. The point made in respect to the 
Michigan Production Engineering Co. does apply to the sort of thing 
that Mr. Jones just referred to. 

The Kadison point was quite different. That was the company 
which made the allegation that they had changed their method of 
production on the assurance of a naval officer in the field, whom they 
considered to be responsible, that if they went ahead and did this 
thing the costs would be taken care of. 

Of course, you would have to take testimony on that, or we would, 
to see what the situation is there. 

I think that those two cases are quite different. I do think in the case 
of Michigan Production Engineering Co., there was one that really 
was right on the nose with what Mr. Jones just said, and I can’t see 
why you don’t grant relief in that one. 
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Admiral Scnorrret. For one thing we have not received any formal 
request for relief from the company. 

Sentator Moopy. Do you have a copy of that letter, Mr. Schwarz? 

Mr. Scuwarz. Yes. 

Senator Moopy. Would you produce it, please / 

Mr. Scuwarz. Yes. 

Admiral Scuorrre.. We did receive a letter some months ago asking 
for information as to how to proceed to submit a request. 

Senator Moopy. And nobody ever answered the letter. 

Admiral Scuorrret. I regret to say that is true—that we never an- 
swered the letter. At that time we were in conversations with them 
as to possible further business, and we were told, or gained the impres- 
sion, that if this additional business were given them no request would 
be made. I very much regret that the letter was not answered. 

Senator Moony. Mr. Schwarz testified yesterday that he was given 
the impression that not only was this additional business that you 
mentioned a small order was to be given him, but that there was going 
to be a ee ably larger order coming very shortly. As I recall 
his testimony, the effect of it was that if he had gotten this additional 
order, plus a ia arge order, then that might have averaged him out and 
taken care of the situation in an equitable manner. 

What happened was that the Navy ordered one comparatively small 
amount and then decided it did not need any more of that. And of 
course you would not order it unless you needed it, naturally. And 
that left this company over the barrel, you see. 

Perhaps if _ will talk to the Navy again, Mr. Schwarz, you may 
get along the line Mr. Jones is talking about, you may get more con- 
sideration. I do not know. I cannot ask you gentlemen to make 
a judgment here today, of course, but I would appreciate your talking 
to Mr. Schwarz about it. 

Admiral Scuorrre.. | would be very happy to do so. 

Mr. Noone (committee counsel). Do you have any thoughts at 
the moment as to any reason—I do not want to press you—assuming 
vhat Mr. Jones said would be the policy, do you have any thoughts 
as to any reasons which would prohibit granting relief in the case 
of Michigan Production Engineering Co.—for example, this test of 
facilitating the national defense ? 

Mr. Mayer. We may have a problem if the contract was com- 
pleted before he put in the request. 1 don’t know the facts of that 
case. 

Mr. Noonr. They are still producing on the losing contract. 

Senator Moopy. They are producing on both contracts, are you not, 
Mr. Schwarz? 

Mr. Scuwarz. Yes. 

Mr. Mayer. If they can show facts which would justify the Board 
in finding that giving them an amendment would facilitate the na- 
tional defense, ves, they can get an amendment without considera- 
tion. 

ir. Noone. That is the point I would like to pin down. What is 
the criterion now in facilitating national defense? Is that equated 
with the old test a essenti: ality’ f 

Mr. Mayer. That is one example. Another given in the regula- 

tion is Government nations 
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T can give you a hypothetical sitaution which occurs to me as a 
potenti: al basis. Let’s assume we were buying an item very urgently 
needed, in Korea, let’s say. The contractor making it came in to us 
and says, “I am going broke and will have to discontinue production 
if I don’t get an amendment.” We know in order to get it from some 
other source it would be a matter of 6 months elapsing before we 
could get out invitations to bid, get the bids in, evaluate them, and 
award the contract and get the other fellow started. We might find 
that the urgent need for the item was so great that we would be facil- 
itating the national defense by giving the present contractor an 
amendment without consideration. 

Mr. Savace. To keep him in business to supply that item. 

Mr. Mayer. Even if it didn’t mean going out of business. He might 
just refuse to continue on this particular item. 

Senator Moopy. He might refuse to continue and might never begin 
to. 

Mr. Mayer. Right. 

Mr. Noone. P resumably Mr. Schwarz is necessary since he is pro- 
ducing now ona product which the Navy is accepting. 

Mr. Savage. I think Mr. Mayer’s example pointed up the fact in 
that case, the hypothetical case he mentioned, we needed that item in 
such time as would not permit going somewhere else to get it. If the 
facts were different and we could get the item from someone else in 
time to meet our requirement—— 

Mr. Noone. Let me fill out some of the facts on the hardship con- 
sequences of this case. 

This man can finish the contract but unless he gets financial relief 
he will be bankrupt. Now is it your position that the Navy should let 
him go ahead and go to the precipice of bankruptcy as long as he can 
complete the contract and then forget about him / 

Mr. Savace. That simply brings us back, I think, to the question 
of whi : 1s the test of facilitating the national defense. 

Mr. Noone. We have had the general statement of congressional in- 
tent under the Defense Production Act, namely, small business should 
be fostered and encouraged to participate in national defense. I 
wonder if that couldn't. 

Mr. Savacre. We are implementing that desire of Congress. 

Senator Moopy. It seems to me, if instead of wrestling with the 
word “ - acilitate”’—I mean I have confidence in the contracting officers 
of the Navy by and large. I don’t think they are going to give the 
Treasury away, as implied a few moments ago. If you know anybody 
in the Navy that is going to do that, please get rid of them right away. 

Mr. Mayer. If there were, we would have alre: ady done so, 

Senator Moopy. I hope you would have. But it seems to me that 
instead of wrestling with exactly what does and does not facilitate the 
national defense, you ought to recognize under a broad rule that 
equity on the part of the Government and playing fair on the part 
of the Government is going to facilitate the national defense. I would 
like to have someone debate the other side of it. 

Mr. Jones. In connection with this question as to what we would do 
in case of bankruptey, I would like to ask the question—what caused 
the bankruptcy ? 

Senator Moopy. That is a good point. In other words, whether it 
was a matter of bad bidding or whether it was a matter of economic 
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forces changing prices and so on in a way that could not have been 
anticipated by the bidder. Wasthat your point ? 

Mr. Jones. I think that is exactly the point. 

Admiral Scuorrrent. Furthermore—— 

Senator Moopy. Justaminute. I didn’t get his answer. 

Mr. Jones. I think that is exactly my point. 

Senator Moony. Do you not believe then, Mr. Jones—I do not know 
whether you have the facts of this Massachusetts case, but it seems to 
me right on the button of your philosophy. 

Mr. Jones. I do not have the facts in that case, no sir. 

Senator Moopy. So is this Michigan Production case, which is a 
Navy case. 

Mr. Jones. I think before any particular opinion can be rendered 
as to the causes of bankruptcy some third party or some group who are 

capable of going in and determining what is the cause of the loss must 
go in and make that determination. Because, as I say again, we have 
consistently attempted to be as reasonable as possible since Korea. 

Mr. Noone. Mr. Schwarz of the Michigan Production Engineering 
Co. has submitted data to the committee which reflects, first, that the 
contracts were let before Korea and, secondly, that the reason for his 
loss on the contract was the increase in costs on materials and labor 
following Korea. 

Mr. Jones. I would think that statement would be subject to a 
reasonable outside audit, would you not ¢ 

Mr. Noone. Surely. 

Mr. Jones. To determine the exact reason why the cost has in- 
creased, whether or not it is due to economic forces beyond his control 
or whether it is due to the fact he made an error in judgment at the 
time he submitted the bid. 

Senator Moopy. Have you not set up a board to do exactly that 
sort of thing? 

Mr. Jones. Thatisright. But Iam just saying—— 

Senator Moony. If the Board operates with a rigid interpretation, 
then he is not going to get fair treatment. And if the Board operates 
according to a rule of equity in accordance with the law, then he is 
going to get relief. It seems to me we ought to get this Board up here 
and talk to them perhap 

Admiral ScHOEFFEL. eothes point in regard to bankruptcy, sir, 
would certainly be whether the bankruptcy is due primarily to the 
governmental contract or may also be greatly influenced by bad judg- 
ment in other business dealings. 

Senator Moopy. Yes, sir. I do not think it necessarily has to be 
bankruptey. I think extreme hardship would not necessarily have 
to be bankruptcy. 

Admiral Scnorrret. Or extreme hardship, because I certainly do 
not believe that the Government should bail out of bankruptcy or 
other form of extreme hardship every company that happens to get 

into that position and at the same time has a governmental contract. 

Senator Moopy. I agree with vou. 

Admiral ScHorrre.. Because in many cases these companies will 
be getting themselves in that position due to bad judgment in their 
other business dealings. oe 


Senator Moopy. That is certainly true, and I certainly agree. 
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Mr. Mayer. To get back to your point about the Board’s inter- 
pretation of this statute and regulation, Congress could have written 
a law which said whenever a war contractor who is on the verge of 
bankruptcy asks for an amendment the Board will grant it, or some- 
thing to that effect. Now they did not write that in 1 the act 

Senator Moopy. They said extreme hardship cases. 

Mr. Mayer. Not in the statute. They said simply we could amend 
the contract without consideration when amending it will facilitate 
the national defense. 

Senator Moopy. Now you know well that a broad clause of that 
nature is meant to be interpreted broadly. If Congress wanted it 
narrower, Congress would have narrowed it. 

Mr. Maver. “Right. 

Senator Moopy. And I think that a broad clause ought to be inter- 
preted broadly. Therefore I think it is perfectly tenable interpreta- 
tion that “facilitate the national defense” means, do not antagonize and 
scare business away from Government fixed-price contracts. 

Mr. Mayer. I think the real problem giving rise to all the com- 
plaints is simply the fact we are in partial mobilization instead of 
all-out war. 

Senator Moopy. Very true. 

Mr. Mayer. This statement is taken from the language in the Sec- 
ond World War Act, and we could very easily find that amendments 
without consideration in those times would facilitate the prosecution 
of the war, because we needed every contractor’s product. 

Now we have lots of competition for contracts and lots of sources 
of supply. This is a statute written for a war-time situation and it 
is being applied in a partial mobilization. 

Senator Moopy. I think that is a very good point, but let me point 
out this to you that if you realize there may come a time when you 
will need all of these contractors, then it will facilitate the national 
defense to keep them in business. 

You just said in a time of full mobilization you needed them all, 
and therefore you could easily interpret it that way. That is very 
true. But if you are going to interpret this very vague word, which is 

capable of many interpret: itions I will admit, in a broad manner, in 
an equitable manner, then it seems to me that you can make it possible 
to handle the situation fairly with regard to this small business. 

Mr. Jones. If all of the small businesses will facilitate national de- 
fense, then they would all qualify under your interpretation, it would 
seem to me. Do you believe we should consider ever y ne actor who 
has a contract, prime or sub, building something for the Navy, that 
they are facilitating the national defense and therefore should be 
gtven full consideration under this? 

Senator Moopy. No. I was answering the point made here, that it 
was easier to interpret the word “fac ilitate” in an all-out mobilization 
than in a semimobilization. 

The point I would like to make on that is that with me the question 
of facilitating the national defense would be whether or not the Gov- 
ernment handles its contractors in an equitable manner. If it doesn’t, 
it is going to make it less likely that you will have eager and ready 
contractors available and then if it does and in an equitable manner 
that can be defended openly. 
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I do not mean to say some company might not feel it had been dealt 
with inequitably, of course, but I do not think in a case such as you 
have mentioned of a pre-Korea contract anybody would say it was 
unfair. And the question is, does the work facilitate? Can it be so 
interpreted as to bring about the fairness? 

Mr. Jones. I would think, Senator Moody, that the contracts prior 
to Korea should definitely be segregated from those after Korea. Be- 

cause, as I say, we do have definite consideration given to any con- 

tractor who legitimately demonstrates the need for it to protect them 
against this economic inflation which is based upon indices of labor, 
indices of material, and good judgement. 

Senator Moopy. I think certainly that is a good starting point for 
getting a job done here, namely, that if you will take the companies 
that have had their fixed-price contracts before Korea when they do 
come in on a hardship basis and give real consideration, and if they 
can show that it has been a hards ship, if you would interpret that as 
facilitating the national defense I think we would have made a con- 
siderable jump forward from the more rigid and literal interpretations 
which implies that this particular man is going to be needed right 
away for the contract or else defense is not facilitated. 

I think we have gotten to the point of interpretation which is going 
to be decisive here, and I hope you will, if it is your authority, Mr. 
Jones, at least take care of these companies that have been trapped 
because of the Korean situation. 

Now, some of the other companies, including at least Kadison Corp., 
came in on a somewhat different basis. They came in on a basis that 
they felt that they had been misled into increasing their costs. That 
is a question of facts, and there, of course, again is the question of 
equity. Brut it is not specifically along the broad lines we are talking 
nbout now and which Mr. Jones has enunciated here. 

Mr. Mayer. I might point out in that case that there is another 
board of the Navy, the Navy Panel of Armed Services Board of Con- 
tract Appeals, which is a permanent board dealing with all disputes 
arising out of questions of facts in contracts. It is a remedy which 
contractors always have available to them. And in the facts as you 
stated them that is the claim that the Kadison Corp. was to make. 

Senator Moopy. I am not stating the facts, | am merely stating what 
the testimony was. 

Mr. Mayer. I understand that, but their argument is one that be- 
longs before that Board, if that is the argument they want to make. 
And as a matter of fact we wrote them some months ago and asked 
them to please let us know whether they wanted to go before that 
Board and they never replied to the letter. I think that is correct. 

Mr. Savace. From the information I have, that is substantiall¥ 
correct. ; 

Senator Moopy. We will recess until 1: 30. 

(Whereupon, at 12 noon the committee recessed until 1:30 p. m.) 


AFTERNOON SESSION 


Senator Moopy. I must apologize to you, gentlemen, for having to 
adjourn the meeting first for 20 minutes and then for an hour and a 
half, but the vagaries of the Senate schedule are something that no 
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one can predict, and one of my many faults is that I cannot be two 
places at the same time. 

We were speaking this morning of the congressional intent of this 
bill, to what extent the services would be carrying out the intention of 
Congress if they took a broad view of this word “facilitate.” 

Counsel for the committee, Mr. Noone, has here the remarks made on 
January 2, 1951, by Mr. MeCormack, from Massachusetts, the majority 
leader of the House of Representatives, who of course is a very im- 
portant Member of Congress. Mr. McCormack said on that date: 

The purpose of this bill is to try to bring practical justice to a number of 
business concerns throughout the country. We may disagree on this or that 
piece of legislation, but I think all of us are in agreement that we do not want 
to bring about any kind of unintentional injustice. 

That is the point I was speaking of this morning, and I am sure 
that also goes to the Navy. 

This is a matter of vital concern to a number of what might be termed the 
smaller or independent business activities, corporations or partnerships through- 
out the country who in good faith made contracts. I am able to look ahead and 
see the tremendous impact of prices on these concerns. They will be forced 
into bankruptcy unless something is done. They are entitled to this relief. 


Mr. Celler, of New York, added: 


I am also informed by the Department of the Army that most of these con- 
tractors are small businesses. I am sure we all want to lend a helping hand to 
small business. We want to keep them in a position where we can continue 
a competitive economy and where they can continue to aid our defense effort. 

Now that of course goes equally for large ann We do not 
want to be unfair to: anybody. Mr. McCormick said 

May I suggest that it is not a question of lending a hand. It is a question of 
practical justice under the circumstances. That is what attracts me. I know 
the gentlemen used the phrase “Lend a helping hand” in that sense. 

Then the debate continued. That is precisely the purpose of these 
hearings. We are trying to call to your attention a situation where we 
feel that practical justice has been denied, not because of any sinister 
intent of anyone in the services to deny it to them, but simply because 
of an interpretation of the existing regul: ations. 

[ might ask Mr. Jones, picking up the point he made regarding the 

pre-Korea situation, whether he feels that there is deg now 
auate nting him or preventing whatever officer in the Navy Depart 
ment would handle this from making an adjustment on a case where 
there was a clear injustice done, particularly if the contract was signed 
before Korea. 


TESTIMONY OF REAR ADM. M. F. SCHOEFFEL, ACCOMPANIED BY 
EDWARD SAVAGE, JR., CAPT. G. H. WALES, MILTON E. JONES, 
REAR ADM. §S. R. EDSON, RICHMOND L. WATSON, MERITT H. 
STEGER, AND CHARLES H. MAYER—Resumed 


Mr. Jones. Let me point out that I personally have not the authority 
to make such a decision. 

Senator Moopy. Who does have that authority, Mr. Jones? 

Mr. Jones. Captain Wales would have the authority. 

Admiral Scnorrrei. It goes up through Captain Wales to me, sir. 

Senator Moony. Let me renew my question then, Admiral, to you. 
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Admiral Scnorrret. It will require a review, certainly a review of 
all the facts. 

Senator Moopy. A review of all the facts in the specific case, you 
mean ¢ 

Admiral Scuoerret. In the specific case ; yes, sir. 

Senator Moopy. Oh, of course. 

Admiral Scuorrren. The instructions that were issued here, I be- 
lieve it was on the 27th of December, you see have a somewhat liberaliz- 
ing effect on the previous instructions. 

Whereas prior to the receipt of those instructions and to the receipt 
of another instruction that was directed right to our Bureau a couple 
of weeks earlier, it had been said that unless we could recommend 
affirmatively, we should not even pass one of these cases on to the 
Board. 

Senator Moopy. From whom did you get that instruction 

Admiral Scuorrren. ‘That was from Mr. Asking, sir. I think that 
our Bureau has taken the lead in foreseeing that there was trouble 
brewing in this matter. 

Senator Moony. I am certainly glad you have. 

Admiral Scuorrren. And we have raised the question with Mr. 
Askins both in official correspondence, and I have raised it with him 
several times at his weekly conferences, and as a result of our raising 
the question, he gave us instructions and issued this change in the 
internal Navy regulations that no longer required us to send cases 
to the Board only in a case that we could affirmatively recommend 
action. ‘That was the interpretation that was being placed upon the 
instructious prior to that time. 

Senator Moopy. After it got to the Board, in most cases if it could 
not be shown that a company was now essential to the defense effort, 
regardless of what the situation had been at the time when they were 

contracted for or what the justices of the situation were, the Board 
was denying relief, wasn’t that the practical situation ¢ 

Admiral Scuorrret. The practical situation was that practically 
the whole thing was in the hands of the Bureau, because the interpreta- 
tion was that unless you can recommend to the Board affirmative action 
in favor of the company, don’t send it to the Board at all. 

Senator Moopy. And unless they are essential, you could not —_ 
a recommendation, and therefore the whole thing was washed out, 
that the story? 

Admiral Scuorrret. Therefore the whole thing was washed out. 

Senator Moopy. I am delighted that we have brought it out in the 
open then. 

Admiral Scuorrrer. Now under this new instruction and the inter- 
pretation that has been in effect there in the Department in the last 
couple of months, we feel now that we can send cases to the Board even 
though we do not under a strict interpretation of the regulations fee] 
that we can affirmatively say this company ought to have its claim 
granted. 

Senator Moopy. Admiral, after all, regulations are not sacred. 
They are written by men. They are written sincerely, and I am sure 
in the light of what the people who are writing the regulations think 
is the right thing to do, but there is nothing sacred about a regulation. 
You have to follow it, and I would think if this regulation was too 
restrictive, it ought to be rewritten. 
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Admiral Scnorrret. That is why we have been taking the matfer 
up with Mr. Askins as to whether we were not in a bad position, one 
that was just going to cause a lot of unnecessary trouble. 

Senator Moopy. I am sure it will be entirely aside from anything 
that the Congress might do, because I do not think that we as a country 
can afford to have the business people of our community get the idea 
that they do not dare do business, and while this particular situation 
regarding the violent change in the economic climate after the invasion 
of Korea has now passed and these particular men and these particular 
companies are now over their barrel, that impression is going to 
remain. 

If we get into worse trouble in the immediate future or in some 
future contingency, why the impression will remain. I realize that 
this is somewhat remote from any individual case, but it cannot be said 
as a general thing that, since such a point has been made of “facilitate,” 
that sort of a climate is desired in a business attitude and interpretation 
of what may happen to them, to any individual businessman. 

Admiral Scuorrret. I think that we are going to have to be very 
careful, perhaps strict is the word, in handling these cases, because we 
cannot get, on the other hand, any reputation for sloppiness in this 
matter. 

Senator Moopy. Oh, of course. I would say that you had improved 
your regulation when it was rewritten, but if it is not in condition, if 
the wording of this new regulation is not such—and as Mr. Askin’s 
representative here I take it you are elected to bring this to his par- 
ticular attention—if you find you can’t do what Majority Leader 
McCormack called in this debate practical justice to these people, then 
I would recommend that you write your regulation so you can do 
practical justice within the terms of the law, and assuming good and 

responsible and if necessary strict enforcement of your regulations. 

I do not think it is fair to criticize any naval officer or any other 
officer for carrying out a regulation, but I certainly do think that 

regulations are not sacred, and sometimes ought to be rewritten. 

Mr. Srecer. I might state, Senator, that in the drafting of the regu- 
lations which have been referred to a number of times and were iden- 
tified earlier this morning by Admiral Schoeffel, I think it would be 
advisable to have those in the record if it is agreeable with you, sir. 

Senator Moony. Yes; I think they should be in the record. They 
will be admitted for the record. 

(For text of regulations see appendix IT, p. 135.) 

Mr. Srecer. These regulations, as I stated, follow the regulations 
that we had in the Navy during the last war, in substance. The Comp- 
troller General had written to General Marshall right after the en- 
actment of Public Law 921, and had requested that any regulations 
that we drafted under the law be submitted to the General Accounting 
Office. 

General Marshall directed that this regulation be submitted to the 
General Accounting Office, and while the General Accounting Office 
did not formally approve the regulation, the general counsel for the 
General Accounting Office did review the regulation and stated that 
his office would have no objection to our issuing the regulation. 

Senator Moopy. Lindsay Warren’s office did not formulate the 
regulation ? 

Mr. Stecer. That is correct, 
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Senator Moopy. So this would not be interpreted as any requirement 
under the law by the GAO at this point? 

Mr. Srecer. That is correct. 

Senator Moopy. They may well have approved it and indicated to 
the Department of Defense that they would approve expenditures 
made under this regulation, but that does not mean that they would 
not equally approve some other regulation, does it ? 

Mr. Srecer. That iscorrect. I might add, Senator, that Mr. Askins 
had forwarded to the Bureau of Ordnance a construction of the origi- 
nal directive and had stated in November 1951 that, in accordance with 
the provisions of the original directive issued by Mr. Koehler, a pro- 
curing activity, a Bureau, could refer any doubtful or unusual case to 
the Board. 

Now if the Navy Contract Adjustment Board, even though now the 
Bureau of Ordnance should send to that Board a doubtful case, that 
Board would still be governed by the regulations which have just 
been introduced into the record. 

Senator Moony. Yes, and if the interpretation of the regulations 
were along the lines as I initially presented here to you ge sntlemen this 
morning, you would find that even under the amended regulations 
perhaps justice would not be done, and I think this phrase ‘that you 
dug out of the record there, Mr. Noone, of practical justice is precisely 
what this committee is trying to bring about. 

[ see Admiral Schoeffel is nodding his head and T am sure that is 
what the Navy wants to bring about. 

I also might say that because of the press of other business and also 
because this is the particular season of the year when some Senators 
customarily absent themselves to make speeches in various parts of the 
country, I happen to be the only member of the committee here today, 
but I would lke to say that Senator Saltonstall, who is the senior 
Republican member of the committee, called to my attention this 
Massachusetts cnse in his State. I feel quite certain that when I 
do make this plea to you to write regulations that will do practical 
justice, I am speaking not only for myself as the chairman of this 
particular subcommittee but also for the entire committee. 

Mr. Srrerr. In promoting over-all justice, it certainly has been 
recognized in these regulations that we do promptly correct under title 
2 of the First War Powers Act all cases involving mutual mistake. 
We certainly have that authority, and we have exercised that authority 
in a number of cases to correct mistakes where the contracts did not 
speak the intention of the parties. 

Senator Moopy. Understand this. I am not questioning anybody’s 
intent. I don’t think that anybody has any personal interest in grind- 
ing dow n businessmen or anything like that. 

! realize that, and I do not have any sympathy with some of the un- 
fair criticisms that are made of people who do lead private lives and 
come down here and devote themselves to Government service, nor do 
I sympathize with people who are inclined to think that people i 
service do not have as much judgment as others do. I think they do, 
but on ne other hand no humans are pe rfect. I think here we are 
faced with a very practical situation where, as Mr. Jones has pointed 
out. there is a definite change of economic climate and economic facts 
and where not only was it not a mutual mistake, it wasn’t anybody’s 
mistake except perhaps the mistake of Congress in not enacting an 
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adequate anti-inflation law at the time Mr. Baruch advised that it be 
done. 

How much chance, gentlemen, is there that we can really get some 
practical justice out of this situation? What has to be done to do it 

Mr. Srecer. Certain legislative intent has been read. In the light 
of the over-all legislative intent and the fact that the act was reenacted 
or revitalized in the same language, virtually the same language as in 
the act during the last war except for a substitution of the term “facili- 
tate the nation: al defense” for the term “facilitate the prosecution of 
the war,” I feel that our regulations, in the light of all of the legisla- 
tive intent, are still sound, when it is considered that we must under 
the wording of the act make a finding that the action, the amendment 
without consideration, will facilitate the national defense. 

Senator Moopy. You said it issound, That is a rather vague term. 
Do you think it is just ¢ 

Mr. Srecer. Namely, there must be benefit moving to the Govern- 
ment; that an amendment without consideration is not actually a 
matter of right or justice, but that the Government must have a need 
for the source of supply after making the amendment without con- 
sideration. ‘There must be a necessity for keeping that source of sup- 
ply and the continued production of that particular concern. 

Senator Moopy. All of these terms “facilitate,” “sound,” “protection 
of the source of supply,” and so on, are all in varying degrees vague 
and intangible. 

I think an argument can be made, as there has been some disposition 
here to make it, 1 believe, today, that there is not a sufficiently direct 
connection between the contractor that has been handled roughly in 
this situation and the national defense to make it possible to do justice 
to him. 

On the other hand, I think there is an equally strong case, or in my 
judgment a stronger case to interpret this wording of the law and the 
wording of the regulation, or if necessary to rewrite the regulation 
under the law so that practical Justice can be done. 

Look, anybody who has been in a fight—and I am sure all of you 
Navy people have—who was told that because the word “facilitate” 
was going to be interpreted in some different way or — something 
was not sound, and the ammunition wasn’t there when they started to 
shoot the guns off, 1 think that they would take a very me view of the 
people who had interpreted the wording. 

I think the same thing is true with respect to these businessmen, 
some of whom have given up their civilian business in the same way 
and did it before the cut-backs, mind you, in the same way I am sure 
some of you civilians have given up your private lives and come oe 
here to serve your Government. li just seems to me that this is a 
question of, Can this be done if the people involved really want ane it? 
1 think it can be done under the law and can be done in all justice. 

Mr. Srecer. In the case where you have, say 500 suppliers who 
could produce the partic - ar item, and where this particular supplier 
who has been awarded a contract by formal advertising, and prob- 
ably because of an linpeovidell bid would go bankrupt if we do not 
give the amendment without consideration, I doubt our authority 
under title 2 

Senator Moopy. All right, I would too, because you use the word 
“improvident.” And you used the worst sort of a possible case where 
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there are 500 ready suppliers and the person has made an improvident 
bid. 

This morning I agreed with Admiral Schoeffel you could not do it 
under those situations. I am just merely discussing the specific cases 
that have been before us. 

You take the case of a man who in good faith was a supplier—Mr. 
Noone (president, American Awning & Canvas Co.) how many dif- 
ferent contracts did you have in the Second World War? 

Mr. R. G. Noone. In the Second World War we worked on 117 
items. 

Senator Moopy. He made 117 items for the Government during the 
Second World War. He made a bid in good faith. He was, I believe, 
at that time the only supplier that the Government had. He trained 
other suppliers. 

I am making this case for him merely because I do not want to 
have anyone think I am talking about my home State man, but here 
was a man who was a good supplier for the Government, who was the 
only supplier, as I understand the testimony, and who trained others 
to do the same thing, and now because he trained others he isn’t the 
only supplier. Others who came in afterwards that he trained, got 
contracts, of course, at higher levels, and they are making money on it. 
I think that is an unjust situation. 

Mr. Srecer. I was not addressing my remarks to any particular 
contractor. Just where we go is a question of degree from the case 
which I gave, which I admit is an extreme case, I think that you do 
have the necessity in each of the cases for coming up with the finding 
and the determination, that this action will facilitate the national 
defense, and that is a difficult determination in this type of case. 

Senator Moopy. Isn’t it true that any case you make has got to be 
made on the individual merits of that case, and any case you make, 
even a straight turn-down, has a certain amount of discretion in it? 
You have got to decide whether or not it comes under the regulation, 
and that is discretion. 

Mr. Jones. Senator Moody, just giving an illustration following 
through on what Mr. Steger has said, presuming a contractor quoted 
a low bid and it was accepted, subsequently he got into trouble and 
was about to become bankrupt, he made a request for amendment 
without consideration which if granted would then make his price 
higher than the next low bidder, in the meantime the next low bidder, 
because of not getting that bid, has actually become bankrupt, are we 

responsible for ‘the second low bidder # 

Senator Moopy. I would say not, but as a matter of fact, I have 
indic sage in one case that was presented yesterday—this was a Wi is- 
consin case, the Masterfreeze Corp.—the Chicago Quartermaster’s 
office, spun to calculations of this committee’s staff, could have 
allowed Masterfreeze its full claim for $126,000 and would still have 
saved $18,000 on the contracts under what the Government would have 
had to pay for the same items on an average bid of the numbers of sup- 
pliers of those same items, which were 24 percent higher than this 
contract. They ranged from 8 to 47 percent higher, you see. 

Mr. Jones. Of course, when you say an average quotation, that is 
not very realistic because there would probably he many other quota- 
tions very near the quote which he received, which he quoted. 

Senator Moopy. Not the average quotation. These are actual con- 
tracts. The Government went out and bought the same items for 
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prices ranging from 8 to 47 percent higher than the one he was getting, 
and the average of the prices actually being paid by the Government 
was 24 percent Phigher than what he was paying. 

And if they had allowed his full claim, they would have still saved 
$18,000 instead of going out and buying from somebody else. Now, 
that came about because of the 1 ‘igid applic ation of this regulation and 
the failure, in my judgment, to carry out the Congress’ intent of the 
law, which was to prevent exactly this sort of thing. 

I am sure you gentlemen are familiar enough with legislation to 
know that when the Congress writes a phrase as broad as “to facilitate 
the national defense,” what it is in effect saying to the Department 
involved is “We expect you to use your good judgment in the national 
interest.” That is what the Congress is saying to you when they say 
that. Perhaps it should have been worded that w: ay specifically. 

Mr. Noone (committee counsel). To return to your point, Mr. 
Steger, the hypothetical case of 500 suppliers, one of those suppliers 
hasacontract. Let us say that he was awarded the contract just prior 
to Korea, and during subseauent months, due to rising costs, he lost 
money on the contract. The question arises, would he be entitled to 
relief under Public Law 921. 

If that man is an experienced supplier, has a history of production, 
successful completion of contracts, in my opinion he should be granted 
relief if only to keep him in business and as a continuing supplier for 
the Government, without regard to the fact that there may be 500 
other suppliers. Would you agree with that ? 

Senator Moopy. And I might add this—From the standpoint of 
justifying the phrase about facilitating national defense, I think busi- 
nessmen get around in a community. 

If that man was in a business community and he told the story of 
how he had gone to the Government before Korea, or accepted this 
contract before Korea, when perhaps civilian contracts would be 
more profitable, and had done the things that Mr. Noone, the com- 
mittee counsel, reported that he did, and got the treatment which has 
been given to some of these companies, why, I think that it could very 
well color and change the general attitude of the business community 
toward doing business with the Government, and it certainly would 
be grossly unfair. 

Admiral Scuorrret. Senator, may I speak a bit to this? 

Senator Moopy. I wish you would. 

Mr. Srecer. Could I answer that question first, Admiral? With 
reference to that question, it is my opinion that the loss on that con- 
tract was due to governmental action, in the Government’s sovereign 
capacity, that is, rising prices without price controls. 

Mr. Noone (committee counsel). No; not due to Government action 
but natural market conditions, scarcity of the materials which forced 
the prices up. 

Mr. Sreeer. I would regard that as being occasioned by lack of price 
controls, which would be governmental action in a sovereign capacity. 

Senator Moopy. He is saying there has been a sovereign error of 
omission. 

Mr. Srecer. Therefore, unless we need the continued productivity 
of that concern, in my opinion we would not be justified under the 
regulations in making the amendment without consideration merely 
because the contract was made prior to Korea. 
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Mr. Noone (committee counsel). Do you agree with that, Senator? 

Senator Moopy. I do not. 

Mr. Noone. I think that is the point we should pin down, just what 
should be the test. 

Senator Moony. I do not believe Mr. Steger and Mr. Jones agree, 
either. I do not know, but from what you have said I think you two 
people—this is a matter of interpretation, and broad interpretation— 
do not agree. 

Mr. Srecer. In other words, under this regulation, Senator, that 
was approved by the Secretary of Defense, by the military depart- 
ments—and the Comptroller General did not state any objection to 
the issuance of the regulation—it is stated that when the action is not 
taken by the Government in its capacity as the other contracting 
party, but in its sovereign capacity, relief will generally not be 
granted. 

Senator Moony. Why isn’t there any breath of what is the fair 
thing to do in this thing? These regulations and the technical word- 
ing are open to two interpretations, Mr. Steger. We are making two 
interpretations here today and two interpretations have been made 
before and are here today on your side of the table. 

Why is it when these things are obviously in the field of legal in- 
terpret: ation, why isn’t the intent of the C ongress as expressed here 
by the majority leader of the House of Representatives, I think clearly, 
in the Senate report, why isn’t that taken into consideration ? 

I am not criticizing the men who are carrying out the regulations. 
T am merely saying that in some way it is within the capacity of the 
Department of Defense to do justice in this situation, and it will 
facilitate the defense of the United States not to do injustice, because 
this is on a broad seale. We have had hundreds of complaints along 
this line. 

Mr. Jones. I would like to point out a practical illustration in 
which the Bureau of Ordnance actually did go beyond what I think 
was reasonably required. 

In this instance the business had requested consideration of the 
amendment without consideration, and it had been passed in to us 
and we had given it thorough analysis and felt to a large extent that 
the claim should not be granted. However, because the contracting 
officer felt that an appeal should not be denied and that his action 
should be final, upon their request this particular claim was referred 
to the Board for consideration. 

Now, I think normally this particular claim would have been denied 
in the hands of the contracting officer, but it was passed on for further 
consideration. 

I believe in the instances with which I am familiar, the Bureau has 
done everything in its power to be fair and reasonable within the in- 
terpretation it has been able to place upon the regulations. I think 
you certainly will go along with the theory that so far as the regula- 
tion is restricted, we must abide by the regulation. 

Senator Moopy. Of course you must, and I am not saying that you 
or that any individual perhaps at this table has the : authority to change 
the restrictions, but I think that this is a matter in which you gentle- 
men here at this table have a great deal of influence in helping to 
formulate policy, and I think that you should pay attention to the 
equities of the thing. 
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Mr. Noone. Whose authority would it require to spell out the 
tests for qualifying for relief under Public Law 921? 

Mr. Mayer. You mean more examples? 

Mr. Noonz. To get a decision which you would follow in a case such 
as I cited. 

Mr. Savage. I think, subject to any correction by Mr. Steger, that 
that would be a matter for the Department of Defense. 

Mr. Mayer. The original examples are contained in the Department 
of Defense regulations which bind all three services. Therefore, I 
think to add examples would probably require a change in the De- 

vartment of Defense regulations over either Mr. Lovett’s of Mr. 
F ‘oster’s signature. 

Mr. Noone. In the case I cited you do not have authority to grant 
relief and it would require authority from the Secretary of Defense? 

Mr. Mayer. No, I don’t think that is a fair statement on the matter. 
We have authority to grant relief if it will facilitate the national de- 
fense, and these two examples are not exclusive examples. 

Mr. Noone. I mean if we wanted to establish the principle that the 
national defense would bef acilitated by keeping in business a man 
who has a long record of production on military orders, keep him 
even though there are many other potential suppliers—— 

Mr. Savage. Aren’t you assuming your conclusion, Mr. Noone? 

Senator Moovy. I fail to see why it does not facilitate the national 
defense not to drag people out of business because they contract with 
the Government in good faith and with proper bidding. 

As I say, I have a good many dealings with businessmen in my 
State and other States, and I know the reluctance some of them have 
shown. I am not speaking of any lack of patriotism. I am merely 
saying that very often it is more profitable for them to make civilian 
items. 

I think it can be very damaging to the thing you gentlemen have 
to do if you are going to get the reputation of “driving people to the 

wall on atechnicality. That is what it is; it is a technicality. There 
is no doubt about it. 

Admiral Scuorrret. May I have a word to say, Senator’ Speak- 
ing on the question of essential justice, part of deciding whether es- 
sential justice is one the part of the claimant or not raises a point of 
judgment as to the responsibility of the original bid. 

We have said very little here about the responsibility of a bidder 
standing on his bid, and there is reason to believe that in many cases 
we receive bids where the bidder has not really given sufficient atten- 
tion to what he was bidding on. 

Now, when in the case of negotiated contracts we see something 
that leads us to believe that a man does not know what he is getting 
himself into, we try very gently and by indirection to tip him off, wire 
back to him and say, “Please review your estimate,” or something of 
that sort, or “Will you put up a performance bond,” and try to raise a 
little red flag to this fellow and say “Look out.” 

Senator Moopy. Warn him a little. 

Admiral Scuorrret. Warn him a little. We can’t come out and 
say definitely, “What you are bidding on here looks completely out of 
line.” 
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On top of that, there are people who at times will come in and with 
knowledge aforethought underbid on a job, either on straight adver- 
tised bidding or in negotiations, just because they want to get some 
business and hold a group together for a while, intending to make it 
up on other business. 

Now, we can’t point that out to him: “It looks as though you are 
doing this. Why are you doing it?” Because if we were to do that, 
we would soon be told to go mind our own business. But it happens 
fairly regularly. 

Senator Moopy. Admiral, if I may interject here, I could not agree 
with you more. You and I agreed on that this morning. That is 
not the type of case we are talking about in this committee at all. 

We have not made, although it perhaps sounds as if we have, a 
definite and final prejudgment of anybody's case, although I do think, 
frankly, that “.v are several of these cases presented that ought to 
vet real review by the departments involved. I want to make it 
very clear that we are not talking about imprudent bidding here. 

We are talking about a situation that is really beyond the control of 
the bidder, really beyond the control of the Department of Navy, 
Department of Air Force, or Department of Army, where there is 
simply an economic fact dha happens and where a grave injustice 
will be done unless there is some more flexible construction put on this 
act. 

You have the technical language, “facilitate a defense contract.” 
We could argue here for 3 days about what that means, but the fact 
is that the Congress passed this law to do two things. I think you 
would agree with this. 

It? passed the law to protect the Government and its suppliers in 
not having immediate sources of supply cut off. It also passed the 
law, as is clearly indicated in the Senate report in the statement of 
the majority le ader of the House of Representatives, to do practical 
justice in extreme emergenc V cases. 

And what has happened here is that the gentlemen reading the law 
and writing the regulations under the law have given it a rigid 

interpretation. Iam not criticizing any individual. Tam re: ally say- 
ing that the net product has been a product of injustice, that is all. 

I am mere ‘ly recolnme nding to you and to others who may be con- 
sidering this thing. to consider it from vi standpoint of the best 
thing for the country. I think that any of us might be reluctant to 
take the negative of the side or to take se side in a discussion of 
this thing which would indicate that it was a good thing for the 
country to have a regulation so written and so rigidly interpreted 
that it would give the business community of the country serious 
pause before they would be willing to make the weapons and the 
things that the Governme nt needs. 

That is not going to facilitate national defense. I do not see how 
you can interpret it any other way than that the other side of that 
coin, which is to deal fairly with them, is going to facilitate n: ition: i] 
defense. If you interpret it that way, then vour whole legal techni 

cality is wiped out and you can do the job. 

Admiral Scnorrre.. Yes, sir: I thoroughly agree with you. 

Senator Moopy. I hope yoy can get your colleagues to agree with 
me, too, so you can carry ala Citron. 
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Admiral Scuorrrer. In the instance that you me ntioned of that 
company where, due to the strict interpret: ition of the law, it wound 
up that the Government paid $18,000 more, why, that is certainly a 
splendid illustration of what vou are pointing out. 

Senator Mcopy. That is right. 

Admiral Scnorrret. Now, on the other hand, however, the vast 
majority of the cases that have arisen or are likely to arise here will 
result in the Government paying more than if they had accepted a 
somewhat higher bid than the one that was accepted, and there will be 
a great many cries of injustice made to Mr. Noone and to your com- 
mittee, sir, on the score of non: icceptance of the lowest bid. 

Senator Moopy. Let me ask you this. Taking again the Massachu- 
setts case, if there had been more than one supplier involved and the 
calculations had been made on pre-Korea costs, and bids had been 
submitted, do you think that any of the bids that you would have 
thought worthy of consideration would have been high enough to 
cover the actual costs that did Geacenid on these companies after the 
Korean situation? If anybody bid that high, you would have thrown 
it out as the high bid; would you not 4 

Admiral ScHorrreLr. You are asking me a question which, as far as 
I am concerned, is a hypothetical question. 

Senator Moopy. Well, you were making a hypothetic: al point, too. 

Admiral Scuorrre.. Yes, because none of the cases in point, as far 
as the Bureau of Ordnance is concerned, actually come under that 
situation. 

Senator Moopy. How can you possibly justify, when the Congress 
passed a specific law intended to take care of this situation, sayin ig 
that a contractor who entered — a contract in good faith with the 
Government and it Was hota bad bid: 1 Was a pet fect ly Risen) bid 
based on business cost—how can you canals justify not implementing 
the law in an effective way’ That is what has happened. 

Mr. SAVAGE. Senator, doe ‘sn't it simp ly all come down to this one 
issue: that the Department of Defense, through a great many people 
who have worked on this matter, and from what we who are with the 
Department of Defense now find in the record as to what people 
who were with the two services during the last war thought—— 

Senator Moopy. I realize you gentlemen did not draft this regu 
lation. 

Mr. SavaGe. I did not: no, sir. 

senator Me ODY. Is there anvone here w ho drafted it 4 

Mr. STEGER. | assisted in the draft Ing ot the regulation, Senator. 

Mr. Savace. Isn't the issue simply this: that all these people who 
worked on this matter in the Department of Defense see the words 
“facilitate the national defense” in a different light than you do, based 
on their understanding of the over-all legislative history of both the 
First War Powers Act in World War LI and its reenactment and re- 
vitalization in this period ¢ 

Senator Moopy. Yes: I think that is probably right. I would com- 
mend to you, if you would be interested in it, the remarks of the 
majority leader of the House. 

Mr. Savace. Yes, sir; I heard you read them. I can’t help but won- 
der what the meaning of the phrase “practical justice” is, as he used it. 

Senator Moopy. It is certainly a term much more readily inter- 
pretable ina definitive way than the term “facilitate.” 
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Mr. Savace. I assume that what he meant was that, under the cir- 
cumstances of a particular situation, justice should be done if practical, 
and I take it “if practical” means that justice should be done equally 
to all those involved in that situation. 

Sentaor Moopy. That practical justice be done. 

Mr. Savace. I take it that the word “practical” implies also justice 
to the Government under those circumstances. 

Senator Moopy. Of course; I thoroughly agree. I want to put in 
the record that this committee is not interested in b: ailing out impropel 

bidders or improvident bids at all. 

We are interested in seeing that the Government of the United 
States is not doing an injustice to any bidder, and I am firmly con- 
vinced that when that broad language was written it was thought of 
as the broadest possible discretion to be placed in the hands of the 
department in which the Congress had confidence. You are a lawyer, 
sir. You know the way a broad term like that is written, for the 
purpose of giving discretion. 

Mr. Savace. It is simply that we do not feel that we can place that 
interpretation upon the statutory language. 

Senator Moopy. Perhaps we should change the law. I do not think 
we have to. 

Mr. Srecer. The act does not differentiate at all between contracts 
pre-Korean and post-Korean. As a matter of rising prices, we have 
had some increase in prices, and I am sure those increases have caused 
other bidders to lose on contracts due to a price rise since Korea 
We have no guide in the act passed by Congress to distinguish be- 
tween the two cases. 

Senator Moopy. I was not trying to distinguish necessarily. I 
thought that Mr. Jones had made a good point—that is all, Mr. 
Steger—that this pre-Korean situation was one that couldn’t possibly 
be answered. I think it is quite possible that there are others who 
have taken on post-Korea contracts where there might be a practical 
injustice involved and which might come under the definitions of the 
law. I was merely accepting Mr. Jones’ definition as one I did not 
teri 

Mr. Jones. I think if you would make a detailed analysis of some 
of the claims that are being made, Senator, you would find that to 
a large extent the claim does not confine itself solely to increases 
which are caused by economic tendencies, but that the claim involves 
substantially more than that. The claim does involve to a large ex- 
tent bad judgment in bidding. 

Senator Moony. That is not what I am talking about. Mr. Jones. 

Mr. Jones. I appreciate that that is not what you are referring 
to. 

Mr. Mayer. On this point of essential justice or practical justice, 
we have to apply that to the whole business community, not just to 
the individual contractor who is in trouble. 

Let me cite you a good instance of that. We had a fellow come 
in who was in financial difficulties and asked for more money. We 
felt we could not give him more money, but in order to try and 
help him out we accelerated a requirement in point of time so that 
we would go ahead and by sooner than we otherwise would, in the 
hope that maybe he woul 1 be the low bidder on that contract, and, 
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by getting the business, get himself out of the hole. He was 17 
places away from the low bid. 

In other words, the price that he needed to break even or make a 
profit on it was exceeded in terms of lower bidders by 16 other 
contractors who were ready to take that contract at a lower price 
than his. What can we do with those fellows ¢ 

Senator Moopy. I might say that, in exercising practical justice, 
in each case you have to exercise practical justice. It might well be 
that someone has put in an improvident bid that you should not 
consider at all. That is his responsibility. But I do think it is equally 
true that there are others who have bid honestly and well and are 
trapped in a situation, and you should consider it. That is my whole 


Mr. Mayer. He bids honestly and well; I have no doubt of that. 
It is just that he was perhaps an uneconomic producer who could not 
make the item as cheaply as 16 other people. 

Senater Moopy. What was the factor? Was there any price move- 
ment ¢ 

Mr. Mayer. This second bid was a post-Korea bid. Everybody was 
on an equal footing on the second bid. 

Mr. Noone. I should think that case would be handled solely on 
Public Law 921. Would he qualify for relief under Public Law 921 
without regard to these other contracts coming up ¢ 

Mr. Mayer. He asked for relief before 921 was enacted. 

Senator Moopy. 1 think, gentlemen, we have pretty well clarified the 

osition of the committee to you, and I hope there is some way you car 
find to do practical justice. I do not know which of you gentlemen is 
the senior officer. Are yon, Admiral? 

Admiral Scuorrrer. Mr. Steger, here, and Admiral Edson are 
closer to the policy-making angle. 

Admiral Epson. I have found the discussions very enlightening, 
and you have certainly brought out many points that we can consider 
and possible recommendations or future modifications of these recom- 
mendations. 

It is true these are Department of Defense regulations. However, 
Mr. Askins certainly, when he sees that there is something that needs 
correction, I am sure that he would listen to it. 

Senator Moopy. From what I have heard of Mr. Askins, that is 
true. I would suggest that perhaps, if you gentlemen could, you take 
this up with Mr. Askins and see what should be done. 

This committee is not interested in protecting improvident or even 
dishonest bidding, which, as you pointed out a minute ago, could take 
place. As I think Mr. Steger pointed out, or Mr. Jones, awhile ago, 
that could blanket somebody else who would then in turn get in busi- 
ness trouble because of the dishonest bid. We are not talking about 
that sort of thing, Admiral. 

The only interest of the committee is in seeing to it, in Mr. McCor- 
mack’s words again, that practical justice is done in the situations. 

I personally believe—and I think I can speak for the committee, 
having discussed this with Senator Sparkman and others—that the 
term “facilitate the national defense” should be interpreted broadly. 
It would “disfacilitate” national defense to have businessmen get the 
idea that they were not being handled fairly. I am sure you would 
agree with that. 
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Admiral Epson. I am sure the discussions that you have developed 
in the situations today will prove very helpful to us in formulating 
future a 

Senator Moopy. Thank you very much. If I can be of any help 
to you on the thing, please let me know. If we could have a statement 
of some’kind as to what you are going to do about it, it would be 
appreciated very much. It is possible, if nothing can be done in the 
ee of Defense under the present law, we may have to change 
the law. I hope that isn’t true, for two reasons: 

In the first place, I think the law is broad now—it was intended to be 
written broadly—and, in the second place, there are some of these 
people that have just 2 or 3 weeks to go on their contract, and they 
are really up against it. 

If it can be done by administrative action, it 1s obviously much 
better than to have to change the law and try to write a definition in 
the thing when, as a matter of fact, the purpose of the Congress ob- 
viously was one of confidence in the Executive and one of giving you 
discretion to the job. 

Mr. Watson, Mr. Schwarz of the Michigan Engineering Co.— 
Mr. Noone just called my attention to this—testitied yesterday “that, in 
discussing his troubles with you, I believe he testified that he brought 
out the question of Public Law 921 and you changed the subject and 
indicated the opinion that he should not do prime-contract work be- 
cause he was too small financially to handle it. Is that true? 

Mr. Watson. That is substantially correct, sir. My job is to help 
small business, and it was very obvious from the company’s financial 

condition that to take on more large primes might give them further 
financial difficulties, and I wanted to steer’them in the direction that 
they might get out of the morass they were in. 

For example, if they were on a subcontract from General Motors 
or Chrysler, some of the big companies who have a very liberal policy 
of financing these contracts, under our strict regulations that approach 
seemed to be more constructive. 

Senator Moopy. What is your attitude about Public Law 921? 

Mr. Watson. We would like to see small business, naturally, in 
some way helped within the regulations. I am not a lawyer; so I 
won't interpret the law. 

Senator Moopy. That is what we are trying to do. We are not 
operating so much in the cause of any particular company but we do 
think some of these cases, perhaps including this one—— 

Mr. Watson. This company has presented its case to us in writing, 
and very shortly we are having a meeting with them. 

Senator Moopy. Good. 

Admiral Scnorrrer. Mr. Watson is hardly in any position to have 
anything to say in the interpretation of Public Law 921, sir. 

Senator Moopy. I did not know what Mr. Watson’s position was. 
Mr. Noone called to my attention the testimony of yesterday. We 
wanted to clarify the situation, and I am very glad that you were 
talking with this company. 

Admiral Scnorrret. Yes, sir. 

Mr. Srecer. In connection with your last question, Senator, I am 
sure the committee will review our regulation. It has been introduced 
into the record. You will review it in the light of the provisions of the 
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act and all of the legislative intent—legislative intent that is, during 
the last war—and that in connection with the reenactment 

Senator Moopy. This is not a matter of the last war, Mr. Steger. 
Of course, we will review your regulation, but this situation has been 
largely brought about by this Korean invasion, though not in every 
case. 

Mr. Srecer. I feel, Senator, without some further concrete expres- 
sion or direction from C ongress, that we would not be authorized in 
liberalizing the regulation. I am sure that all of the drafters of the 
regulation and all of those who reviewed it feel that it does express 
the authority that we have under the act, including the legislative 
history in connection with the reenactment— 

Mr. Noone. Certainly, Mr. Steger, we will agree that the regulations 
are within the authority granted to you. Our point is that they are too 
restrictive. Would you accept a decision from the ( ‘omptroller Gen- 

eral which might enlarge your authority under the Executive order / 

Mr. Srecer. That would be a question for the Department of De- 
fense. As Mr. Savage stated, all regulations must either be prescribed 
or ap yproved by the Secretary of Defense in accordance with the 
provisions of Executive Order 10210, and that question would be one 
for answer by the Secretary of Defense. 

Senator Moopy. The primary responsibility under this law is, of 
course, in the Department of Defense, and the Comptroller General’s 
only part in the thing is to approve or disapprove expenditures of 
money made by the Departme nt of Defense under the law. 

However, before you put into effect a regulation, why, you would 
undoubtedly get Mr. Warren’s approval of it so you would know that 
you were not outside of the law. However, have you considered Mr. 
McCormack’s statements / 

Mr. Stecer. The committee, the drafting committee, did consider 
the report. Excerpts from the report were read this morning, and the 
other legislative intent in connection with the reenactment, and espe- 
cially the statement that it is being reenacted in the light of the experi- 
ence under the act during the last war; the statement—in the light of 
that experience—actually refers to the experience under the regula- 
tions we had during the last war. 

Senator Moopy. I think you should not chain yourself to the past on 
this thing, because certainly, when the regulations were issued in the 
last war, no one was even thinking about the possibility of a Korean 
invasion. 

For example, frankly, if you are gains take the position that some- 
one is going to have to go to the wall, because in the last war someone 
wrote a certain regulation and it was picked up and some language 
was picked up, I just do not think that is the proper way to interpret 
or execute the law. 

Admiral Scnorrre.. I think where the last war comes in very 
largely was due to Mr. Koehler’s experience. He saw the United 
States Government get badly burned in a number of cases. He met 
with a number of pitfalls, and he was certainly anxious to avoid them 
this time. 

Senator Moopy. All of us want to avoid them, and certainly in the 
light of this none of us can accuse you gentlemen of being too generous. 
Therefore, I think perhaps you can ‘be well trusted with the respo! 
sibility of exercising proper discretion in this thing. I would 
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particularly like to call to Mr. Steger’s viewpoint again the effect on 
the national-defense effort and the defense of the countr y of a situation 
where, as I understand it, hundreds of businessmen have complained of 
this—is that right, Mr. Noone? 

Mr. Noone. That is my understanding. 

Senator Moopy. Where hundreds of businessmen have found that 
because of a basic economic change they are in serious difficulty, because 
the Government would not give a liberal interpretation or a broad 
interpretation to this regulation. I would like to have you, if you 
are a member of the Board, Mr. Steger, consider the effects on the 
business community and on your ability to get businessmen to give 
up their civilian production and to come in and make things for the 
Navy. 

If you do not think that that is important, why don’t you go out to 
Detroit or some other city and talk to some of these people. I tell you 
it is important, and it will facilitate the national defense if you are 
fair with the contractors. 

I do not see how there could be a much more accurate statement of 
fact than that. If all you have to do is to facilitate the national 
defense to make this interpretation a broader interpretation, then I 
would say you ought to be fair with your contractor: s, and you can be 
fair with them under this regulation. 

Mr. Srecrr. I am not a member of the Board, Senator. 

Senator Moopy. We would appreciate it if you would consider that 
point, and if you find it within your conscience to make any recom- 
mendations that you may have—you see, we can’t get everybody in 
here, all the boards and everybody. We did not insist today, for 
example, that Mr. Alexander come, we did not insist that the Assistant 
Secretary of the Navy come, but we would like to have this translated 
back, as Admiral Edson said he would do, to the people, when you con- 
sider this question. 

Mr. Mayer. I can assure you all of this will come to Mr. Askins’ 
attention. 

Senator Mcopy. Thank you very much. Again, I am sorry I had to 
keep you over the noon hour, but there was something I had to do in 
the Senate. I hope you did not find the Senate restaurant too bad. 

Mr. Noone. Mr. Chairman, I would a to ask just one or two more 
questions. Is there a member of the Navy Contracts Adjustment 
Board present ? 

Mr. Mayer. No. 

Mr. Noone. Would any of you gentlemen be able to insert in the 
record statistics on the number of cases that have been considered by 
the Navy under Public Law 921 and the number of cases in which 
relief has been granted 

Mr. Srecer. This report that was submitted to me by the Chairman 
of the Navy Contract Adjustment Board covers the period from Feb- 
rnary 21, 1951, to December 31, 1951. This report shows that a total 
of 49 ane for amendments without consideration were received 
by the Navy Department. That includes all of the requests received 
by the bureaus and other procuring activities of the Navy peer 

To date only one of those requests has been approved by the Navy 
Contract Adjustment Board. In one other case the Board has found 
that the contractor is an essential contractor and that we do need the 
continued production ability of that contractor. 
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Senator Moopy. That is one out of how many ? 

Mr. Srecer. That is one out of 49 received. But no decision has 
been made in the second case as to the amount, if any, of relief that 
should be granted, because in that particular case the Army has al- 
ready gr anted an "amendment without consideration, and the Navy 
Board is considering the amount of that adjustment, and as to whether 
the contractor needs an additional adjustment, there are actually two 
cases where an affirmative determination has been made in favor of 
the contractor. 

Now, of the 49 cases, since under the directive the procuring activity 
has final authority to deny a request unless the procuring activity 
re to send the case to the Board as being a doubtful or an unusual 

‘ase, only 8 cases involving requests es amendments without con- 
aidan ation have been submitted to the Navy Contract Adjustment 
Board as of December 31. 

Senator Moopy. Eight out of forty-nine have gotten as far as the 
Board and two of the eight have been approved ¢ 

Mr. Srecer. That is correct, one in dollar amount. In the other no 
definite decision has been made as yet as to the amount of relief, because 
the Board is reviewing the action of the Army on another contract the 
same contractor had with the Army. 

Senator Moopy. It seems to me, Mr. Steger, that that record is an 
indication of what Admiral Schoeffel stated in the first place, namely 
that a very strict interpretation which has apparently taken this thing 
out of the hands of contracting officers and made this rule of rigid 
essentiality a requirement before any settlement could be made, and 
has interpreted also the rule of essentiality or rather the rule of facili- 
tating the national defense, has apparently been interpreted virtually 
in the same way. 

It seems tome Mr. Noone made his case. There must have been more 
than two contractors who were placed in trouble by the fact that prices 
rose after they had bid before Korea. 

Mr. Srecer. I might add that once each month the Navy makes a 
report of all actions taken under title II of the First War Powers Act 
to the Munitions Board, and in those reports there is a statement of the 
name of the contractor, the request, the amount of the request, and, in 
the Case of Denials, the reason for denial. 

I do not have all of those reports here. They would be available te 
the committee if the committee desires the report. 

Senator Moopy. Mr. Kadison a minute ago wanted recognition. 
You were sworn before the committee yesterday. What was your 
point ? 

Mr. Kaptson. The phrase “good judgment,” has appeared again and 
again in the conversations around this table. Don’t you agree that 
good judgment is a two-way street ? 

To make an analogy, if you went into a used-car lot and they had a 
1952 Cadillac for sale for $100, I think you would be inclined to 
question that Cadillac; would you not? 

Senator Moopy. What is your point ? 

Mr. Kapison. My point being we have talked about improvident 
bids, low bids, and deliberate low bids, particularly in cases where the 
Navy recognizes that the bid is impractical, in the interest of justice 
and good common business sense wouldn’t it be practical for the Nav y 
to say, “I am sorry, your bid is too low or impractical for this reason 
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x for another reason,” and not deliberately lead the contractor into 
difficulty ¢ 

Senator Moopy. I don’t think it can be fairly : said, Mr. genres 
that the Navy leads a contractor into difficulty, because the Navy can 
do nothing to make any company bid on a contract. 

Mr. Kapison. An unfortunate phrase. 

Senator Moopy. However, if the Navy does, as Admiral Schoeffel 
pointed out, sends out a warning, says put up a bond or something 
of the sort, that might be taken as a warning. In the case you pre- 
sented yesterday, Mr. Kadison, there were some factors in it which 
did not apply, 1 think directly to the issues that have been stated 
here today. You stated that you were givelh assurance by naval 
oflice rs stationed in Milwaukee. 

Mr. IKX\apison. Basically, sir, what I er vesterday was the fact 
that wae we were being 1 


7 
simultaneously was bein, 


eee 3 atl one price, another company 
' negotiate “dd ¢ t double our price, which does 
not { make sense to me 

enator Moopy. That istrue. It was stated, you did testify this was 
not a bid. It was negotiation. 
IKaprson. Yes, sit 

ie Moopy. You were ne gotiate “ld at 514 cents a unit. 

Mr. Kapison, Simultaneously, or virtually simult aneously. 

Senator Moopy. You also testified yesterday that your product 
which you presented here Was inspected very rigidly. 

Mr. Kapison. Excessively so; yes, sir. 

Senator Moopy. In your Opmnion, i ind in that other products that you 
saw that had been inspected L do not know which of you gentlemen 
would be interested in this one. 

Admiral Scuorrre.. I would, s 

Senator Mcopy. Admiral, the t testiniony of Mr. Kadison was this 
in substance: That the naval representative in Wisconsin, according 
to Mr. Kadison, did two things: 

One, he conducted a very rigid inspection, which would be a natural 
thing for a Navy inspector to do. Mr. Kadison, however, felt the at 
it was excessively so and that proper tolerances were not allowe od, and 
so forth. 

He also said that he saw products being accepted by other inspectors 
in other parts of the country which were far inferior to ones that were 
being reject ted or had been rejected of his company. That could be 
a difference in inspectors, you see. 

He also said, however, that when it became necessary because of 
what he pein’ to be the rigid inspections that were being made, 
excessively so, that he had to change his method of production, and 
in doing that it would require the installation of new equipment 
and so on; when he brought out the fact that this was going to cost 
more, he was then told, “Well, go ahead, the Navy is a responsible 
organization. We are asking you to do this. Now go ahead and 
do it.” I do not know what your man would testify on that. 

Mr. Savace. Those are issues of fact, Senator. 

Senator Moopy. Those are issues of fact. that is right. The N vavy 
also assured him it would pay for the extra tooling on this process. 

Admiral Scnorrre.. Well, sir, I cannot speak to the question of 
the relative stringency of the inspection in other parts of the country. 
I can say that in regard to the question of the use of an alternate 
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method of construction, the drawing that was furnished to the Kadison 
Co. right before they ever bid showed various alternate methods, and 
when the Kadison Co. came in first, they told us they wanted to build 
it by one method. Later on they said they found it necessary to change 
the method. 

They wanted to go to another method that was already shown in our 
drawing, and they asked for authority to do so. The Bureau replied 


saying that since the drawing already shows these alternate methods 


that is perfectly all right, provided there is no increased cost to the 
Government. At the time that matter was raised we put him on 
warning of that, the question of increased cost. 

Now in regard to the statements made by the inspector about the 
Government taking care of increased costs, we have been assured— 
not under oath it is true, but assured—by the } inspector that no such 
tatements were made. Undoubtedly Mr. Kadison interpreted certain 
statements that were made to his own advantage, but we: have been 
issured by the inspector that no such statements were made. 

Senator Moopy. Mr. Kadison testified under oath that they were. 

ae Kapison. Admiral, one question that has not been answered 
vet, shall I say, is the question of the justice in negotiating with us at 
one price and with another company simult: aneously ata price almost 
100 percent more than ours, when conceivably at least the additional 
order that was awarded to the other company might have od some 
of the edge or helped us amortize our investment a little better. 

Admiral ScnoreFrren. I believe you can speak to that, Mr. Jones, 
can you not ¢ 

Mr. om I might point out that in the early part of the conversa- 
tions today was pointed out ron lin Warnings were giyen. 

Senator ! Moo by. 1 am sorry, I did not get that. 

Mr. Ix ADISON, Senator, ] asked for the reason in the difference of 
negotiating a price with our company and a price with another com 
pany simultaneously where there was ame 100 percent difference 
in the price, pointing out that perhaps if we had received the addi- 
tional amount of pieces, it might have he hasd amortize some of our 
loss on a long-run basis 

Mr. Jones. I think, Senator Moody, that much of this is a question 
of fact and can’t be ironed out over this table. 

I will say this: That one of the warnings which is normally given 
by the Navy in a case where it is doubtful or questionable that a con- 
tractor will be able to perform, is the requirement of a performance 
bond. 

In this particular instance in a contract which amounted to about 
$40,000 or $45,000, we required a $10,000 performance bond which 
was granted as I remember by the Fidelity & Guaranty Co. 

Senator Moony. This was not an open-bid contract ¢ 

Mr. Jones. No, sir, this was a negotiated bid. This was an item 
which we required, and it was essential that we have. The other 
source With whom we negotiated was the source which had previously 
produced it and which we were certain would be able to deliver, or 
reasonably certain. 

Senator Moopy. I was not so interested in the point of why the 
performance bond was required, because Admiral Schoeffel this morn- 
ing indicated that was one of the little red flags the Navy runs up to 
stop someone. 
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On the other hand, I would inquire as to why when the company that 
had previously made this item was negotiated at 10 cents, who was it 
set the 5-cent figure ? 

Mr. Jones. Mr. Kadison set the 5-cent figure himself and assured 
us verbally that he was able to produce. 

C aptain Waters. Senator, may I comment on this? I am the con- 
tracting officer for the Bureau of Ordnance. 

I would like to answer Mr. Kadison’s question, Why did we nego- 
tiate with him at 5 and a fraction cents when we were practically si- 
multaneously negotiating with another company for about 10 cents. 

In our business we are continually buying stuff on a competitive 
basis. We quite frequently buy from more than one source at the same 
time. We very rarely pay the same price to the several sources. In 
many, many instances there is quite a wide range of prices paid to 
multiple sources for multiple procurement of an item, and it is not in 
my opinion our duty to tell a prospective contractor that his price is 
too low. 

The most we can do for them is what Admiral Schoeffel has previ- 
ously indicated, try to imply to them that perhaps they do not know 
what they are quoting on by asking them to verify and confirm their 
price quotation, and that failing, to produce a performance bond. 

Mr. Savage. I am sure you appreciate, Senator, that we are in fact 
under a duty not to disclose to one another the price being quoted by 
another company. 

Mr. Kaptson. There is one more question I would like to ask Captain 
Wales, and that is apropos of the admiral’s statement about ringing 
the bell or hoisting the red flag; frankly, everything was done possible 
to discourage my doing business with the Navy prior to the time that I 
negotiated this contract, when I was told to go on back home and get 
myself some subcontracts and not to bother w ‘ith this. 

I thought the fact that they asked me to get the bond in 24 hours 
was the result of the reluctance to do business with a small company, 
because the statement had been made to me that the Navy had been 
stuck with performance on small companies before, and they were 
rather reluctant to deal with small companies. 

Mr. Burstren. Senator, may I interject on this. 

I was sworn yest erday. 

Isn’t it a fact, Captain Wales, that during negotiation, negotiation 
is a two-way street or otherwise it would not have the term ‘ ‘‘negotia- 
tion.” The contractor comes in and says, “I want to bid on this piece. 
These are my costs.” 

He then prepares, I believe, Captain Wales, a cost analysis. He 
discusses his cost analysis with the engineering department and with 
the negotiator. I believe that is true, so I will not even wait for Cap- 
tain Wales’ affirmative answer. 

In this particular case, Senator, the item in question was discussed 
for months prior to the formal entry of this contract with the engineer- 
ing section and the negotiator. We have here a copy of a letter under 
date of February 15, approximately 5 weeks prior to the negotiation 
of this contract, wherein figures were submitted. The figures i in this 
case were discussed on many occasions. The method of making this 
item was discussed on many occasions. 

I realize the Senator is not a lawyer, but I am sure he is very familiar 
with the provisions of the United States Code which makes it a 
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criminal offense—I think the original section was title 18, section 898— 
to misstate a material fact wherein one obtains money from the Gov 
ernment. 

If our cost analysis was wrong, it was the duty of the contracting 
officer to say, “Look here, you have put down 11, 4 cents a unit for 
material. Our engineer says that the material has to cost 5 cents. 
Your cost analysis } is faulty; you are misstating a material fact to get 
a contract from the Government. Conceivably you are in violation 
of the law.” 

There are fixed costs, Senator, fixed cost of material. You might 
argue later costs, tooling, overhead, but you cannot argue the basic 
cost of material, and possibly other costs. 

Senator Moopy. Mr. Bursten, what you are saying is if you did 
not know what you were bidding on, that the Navy should have told 
you. 

Mr. Bursren. I do not say that, Senator. I say this. If our busi- 
ness was improvident—and I do not say it is; I do not concede that 
for a minute—our difficulties are because of inspection standards 
over and above those called for in the contract, but if our bid was in 
error and the N avy knew about it, that bid was entered into under a 
mutual mistake in fact which is automatic ally grounds for revision 
as a matter of law. 

If they did know about it, a private individual in the same or 
comparable position possibly could be opened to a charge of fraud, 
if the Senator please, if one party knows that the costs are so much, 
the other party does not know that, and to mislead a party into that 
situation. 

I do not charge that at all, if the Senator please, but I do say this: 
that at the time that contract was entered into, if our cost analysis was 
correct with materials and tooling, how could the cost analysis of the 
Ohio Arts Co. at twice the amount be the same / 

Both sets of figures were before the Navy at that time. If our 
costs were correct, Ohio Arts’ costs could not be correct. If this 
were a sealed bid contract, 1 could understand the position of the 
Navy. 

They sat there and they .were obligated by w: ay of a duty to the 
taxpayer to take the best possib le deal for the ‘Navy and for the 
country; but this was negotiation. 

If our costs were correct, Ohio Arts’ costs had to be incorrect. 
If Ohio Arts’ costs were correct, ours had to be incorrect. I can’t see 
any other answer to that. 

Mr. Jones. Senator, I would like to put this before you gentlemen. 
At the time we negotiated this contract, Mr. Kadison indicated to 
me that they had a special arrangement with the city of Beaver Dam 
with respect to their premises, : and I quite assure you that I know not 
what the arrangements of the contractor are with respect to the pro 
curement of material. 

I do not know what they have in inventory, I do not know what 
they are able to do in the way of reducing their costs by virtue of 
their production methods, and as I ; say again, we were relatively 
assured that Kadison could do this work both technically and fi 
nancially, and that their quotation was satisfactory. 

As Mr. Bursten just indicated, he does - admit that it was an 
improvident bid. Therefore why should we be accused of accepting 
an improvident bid if he says it is not ? 
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Senator. Moopy. I think this particular case is one where it does 
not so clearly comply with the matters we were talking about this 
morning. I think this particular case has this inspection factor in- 
volved. 

If it is true that there was a strict inspector at one place and a 
lax inspector at another place—I am not saying that is so, I do not 
know, but I think there are a number of different angles to this case 
which I think you gentlemen might take a look at. 

This is another firm that is on the verge of bankruptcy because of 
this situation. I am not trying to prejudge these individually, Ad- 
miral. Iam merely trying to prevent these cases from taking place 
again. 

Mr. Savacr. We have given the Kadison case very full consideration. 

Mr. Strecer. Senator, could I supplement the report on the number 
of cases with just one or two other figures? Of the 49 cases received, 
5 of those were denied by the Navy Contract Adjustment Board, 25 of 
them were denied by the procuring activities, the Bureau’s and other 
procuring activities, 2 of the requests were withdrawn and the balance 
of the 49 cases were pending as of December 31, 1951. 

With reference to correction of mistakes, which cases are included 
in the same reporting, we had 58 cases in the Navy received during 
the same period involving correction of mutual mistakes. Thirty of 
those requests were —— «1 either by the procuring activities or by 
the Board, and 11 of those cases were denied and 5 were withdrawn. 

Senator Moony. Of course, a mutual mistake would be corrected, 
there is no doubt about that, if a mutual mistake could be established. 
The point we were arguing here is whether you should be technical 
or broad in your interpretation of the law under the regulations. 

Now in Mr. Kadison’s case the statement is made here—I believe this 
was established at least by ex parte testimony. This is a report to me 
by Mr. Noone’s staff: 

The primary reason for the loss suffered under this contract is the fact that 
specifications and prints furnished by the Navy at the time the bid was submitted 
are not in agreement with the desired parts needed to pass the rigid inspection 
standards. 

This is a case that differs entirely from the other cases we were pre- 
senting here this morning. 

Mr. Noone. This case is based on the clause relating to oral agree- 
ments as to amendments. The Kadison representatives based their 
appeal on the claim that they were given authority orally to change 
their method and to buy new tooling which would enable them to pro- 
duce the article to meet inspection standards. They claim that that 
oral agreement should qualify them for relief under 921. 

Mr. Savace. That claim along with other claims has been submitted 
to us, Mr. Noone. 

Mr. Noone. On that point, Mr. Kadison of the Kadison representa- 
tives has maintained that they have witnesses to these discussions with 
the Navy people who gave them these assurances. Did you take that 
into consideration ¢ 

Senator Moopy. Can you produce those witnesses, Mr. Kadison ? 

Mr. Kaptson. I can’t answer that. Mr. Bursten can. 

However, there is one perplexing thing I would like to say, and 
I think I speak for a lot of small people, and that is in cases of this 
type you do not know where to go because when you go to the heart 
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of the matter you are shunted from one office to another, and before 
several days have passed, you are just at the point where you say, 
“Well, what is the point? We can’t talk to anybody.’ 

You talk to individuals and you repeat the same story all the way 
down the line. I think there should be some place where you can 
sit down and talk to the people involved and thrash the matter out, 
rather than be bounced from office to office. 

Senator Moopy. Mr. Kaclison, this appears to be a question of fact 
as to whether you were or were not given the assurances which you 
say were given and the Naval inspector apparently has denied giving 
you. 

If you want to get favorable consideration in your case, I would 
think that Le ‘rhaps—and I, of course, have no authority to speak for 
the Navy, but I make this as a personal suggestion—if you have wit- 
nesses who would confirm your statement, why that might be some- 
thing that Admiral Schoeffel would be interested in hearing. 

Mr. Kapison. We would certainly like to produce them, “sir. 

Senator Moopy. Do you have such witnesses ¢ 

Admiral Scnorrren. I was about to say, sir, that even if such state- 
ments were made, the people who made them were in rather the same 
unfortunate position that President Wilson was in when he went 
to Europe and made a treaty over there and he could not get it ap- 
proved by the Senate of the United States, because any such state- 
ments were made completely without authority, and we had already 
sent an official dispatch to the company saying, “If you are going to 
make this change, it Is going to be without inc reased cost. 

Mr. Noone. But the regulations, Admiral, state that if the con- 
tractor incurs additional obligations relying on the : authority or the 
statement of an apparently responsible spokesman for the Navy, then 
he is entitled to relief. They claim that they relied on the word of 
the Navy spokesman, believing that he did have the authority. 

Senator Moopy. There again on the confidence of the business com- 
munity—and I am not in any way prejudging this at all—if a business 
manager is assured by a responsible Naval officer that this is going 
to be the case, and then later it is rejected on the grounds that after 
all the naval officer did not have authority to speak for the Navy, he 
ought to know what he can and cannot say. 

Admiral Scnorrren. Yes, the naval officer should get fired if he 
starts talkine that way. 

Senator Moopy. That is right. However, the firing of the naval 
officer will not help these people at all. 

Admiral Scnorrrer. No, sir. Furthermore, if the naval officer 
makes an irresponsible statement, 1 do not see why we have to back 
up the Sone statement either. 

Mr. Noone. Don’t the regulations require that ? 

Mr. Savacr. Mr. Noone, don’t you see we are being led into a dis- 
cussion of factual issues ? 

Senator Moopy. I think this case has been presented and I would 
suggest, Mr. Kadison, if you can substantiate your statement tnat 
there was an oral assurance made to you—I am not doubting your 
statement, I am merely saying that you have got to substantiate it, 
because if you do not substantiate it, these gentlemen have the state- 
ment of their officer that there was no such assurance. 

Mr. Kaptson. I can do that right now, sir. 
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Mr. Noone. I suggest we defer that. 

Senator Moopy. 1 think we can defer that. I am afraid the Navy 
has had considerable priority over the Army today, or vice versa 
here. I did ask some Army people to come up Lor I appreciate 
your coming up here, Admiral and the others. I do hope you will 
give this basic matter consideration. 

Do you solemnly swear the testimony you are about to give this 
subcommittee will be the truth, the whole truth and nothing but the 
truth, so help you God? 

Mr. Fintey. I do. 

Mr. Winter. I do. 

Mr. Jones. I do. 

Mr. Mary. I do. 

General Brown. I do. 


TESTIMONY OF ROBERT L. FINLEY, SPECIAL ASSISTANT TO UNDER 
SECRETARY OF THE ARMY, ACCOMPANIED BY BRIG. GEN. 
ROBERT W. BROWN, PRESIDENT, CONTRACTS ADJUSTMENT 
BOARD, DEPARTMENT OF ARMY; WILLARD WINTER, ASSOCIATE 
GENERAL COUNSEL, OFFICE OF QUARTERMASTER GENERAL, 
DEPARTMENT OF ARMY; FRED JONES, ASSISTANT COUNSEL, 
OFFICE OF QUARTERMASTER GENERAL, DEPARTMENT OF ARMY; 
AND EUGENE MAIN, CONTRACTING OFFICER, NEW YORK QUAR- 
TERMASTER PURCHASING OFFICE, DEPARTMENT OF ARMY 


Senator Moopy. Will vou gentlemen please state your full names 
and your position with the Department of Army for the record ¢ 

Mr. Fintey. My name is Robert L. Finley. I am special assistant 
to the Under Secretary of the Army. 

General Brown. Robert W. Brown, brigadier general, United 
States Army, Assistant Judge Advocate General of the Army for 
Procurement. 

Mr. Winter. Willard Winter, Office of the General Counsel, Office 
of the Quartermaster General. 

Mr. Jones. Fred Jones, assistant counsel, Office of Quartermaster 
General. 

Mr. Marx. Eugene Main, procurement officer. New York Quarter- 
master Purchasing Office. 

Mr. Fintry. May I say also that General Brown is president of 
the Army Contract Adjustment Board which is the agency Mr. Alex- 
ander has set up to handle cases coming under Public Law 921. 

Senator Moopy. Well, that is good. Were you gentlemen all here 
this morning and have you heard the discussion of the committee here 
this afternoon ¢ 

Mr. Fintry. Yes. 

Senator Moopy. Then I do not suppose there is any use of my re- 
stating either the testimony or the views that we have gathered from 
this testimony. 

Mr. Fintey. I am sure it is not, sir. I think we have all been here. 
I would like to say this, however. 

I have brought with me a statement of Mr. Alexander which covers 
this subject not only with respect to the machinery which we have set 
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up in the Army to handle this kind of action, but in general the views 
which the Army has taken with respect to the standards for relief. 
I would like leave to read the piece. 

Senator Moopy. You may proceed, Mr. Finley. 

Mr. Fintey (reading) : 


I am submitting this statement in response to the letter which Senator Moody, 
chairman of the subcommittee, wrote me on February 11, 1952, covering the 
action taken by the Army during the past year in the implementation of title II 
of the First War Powers Act as amended by Public Law 921, Eighty-first Con 
gress, and Executive Order No. 10210 issued thereunder. Public Law 921 was 
approved on January 12, 1951, and the Executive order was signed on Febru- 
ary 2, 1951. 

As Senator Moody recalled in his letter, I testified, as the representative of 
the Department of Defense, on December 20, 1950, before the Senate Committee 
on Expenditures in the Executive Departments respecting S. 4266, the bill which, 
as enacted, became Public Law 921. At that time I expressed the opinion that 
the enactment of the legislation was necessary to enable the Army, Navy, and 
Air Force, in the period of the emergency which the President had shortly before 
declared, to perform the increased responsibilities incident to the build-up of our 
defenses. I brought out in particular that the costs of production, both in 
material and labor, had increased to the point where a number of our contractors 
under fixed-price contracts would not be able to perform without substantial 
joss, and that in the absence of legislative authority, procurement would be re 
tarded. At the same time I said, in response to a question by Senator Benton, 
that I did not believe it would be our policy to disturb any fixed-price contract 
except where the company, in case we did not act, would go out of business 
and cease to be a supplier for the defense effort. 

In practice, the Army has found the legislation of value in a number of cases, 
and by means of it has been able to preserve for the defense effort a number of 
suppliers which, in the absence of assistance, would probably have been required 
to discontinue operations. 

Senator Moody in his letter has indicated your committee’s interest in the 
method by which appeals are processed under Public Law 921 within the Depart 
ment of Defense, und it may be useful, therefore, at the outset to describe to you 
the type of machinery which has been set up within the Army to handle cases 
under title II, and at the same time to indicate the sort of criteria which are 
applied in arriving at decisions whether or not to afford relief. Although I am 
speaking only for the Army, all three services have made substantially similar 
arrangements for dealing with these cases, and the standards applied are set 
forth in regulations signed by the three service procurement secretaries, of 
whom I am one, and approved by the Secretary of Defense. 

The powers given under Executive Order 10210 to the Secretary of the Army 
were delegated by him to me, with the understanding, however, that the exercise 
of the authority so delegated should be pursuant to such regulations as might be 
prescribed or approved by the Secretary of Defense. The regulations were issued 
piecemeal according to subject matter. The earliest dealt with the three most 
pressing problems under title II; namely, modification and amendment of con 
tracts without consideration, correction of mistakes and formalization of infor 
mal commitments. A later regulation dealt with the authority to make advance 
payments, and finally a catch-all regulation was issued covering the remaining 
authority under the act and Executive order. Since within the Army advance 
payments have been considered primarily a matter of financing rather than pro 
curement, administration of that problem within the Army has been with Assist- 
ant Secretary Bendetsen rather than me. 

By far the most important power granted by the act was that permitting modifi 
cation of contracts without consideration, and Senator Moody’s letter suggests 
that this is the area in which your committee is primarily interested. It is in 
this area that most of the applications for relief coming to the Army fall 

The regulations state that the determination of whether in a particular case a 
eontract amendment to be entered into without consideration will facilitate the 
national defense, is a matter of sound judgment to be made on the basis of all 
of the facts. The regulations, however, contained examples of types of cases in 
which relief might be proper. One of these examples, of particular importance 
as a guide to action taken by the Army, deserves special mention. It reads: 

“Where an actual or threatened loss on a defense contract, however caused 
will impair the productive ability of a contractor whose continued operation as a 
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source of supply is found to be essential to the national defense, the contract will 
generally be equitably adjusted to the extent necessary to avoid such impairment 
of the contractor’s productive ability.” 

The regulations also carefully limit the exercise of authority to modify con- 
tracts without consideration, providing that such authority shall not be delegated 
below the level of a contract adjustment board to be established in each depart- 
ment Such board may be delegated final authority. 

In conformity with these regulations, I established within my office in Feb- 
ruary 1951 an Army Contract Adjustment Board to consist of not more than 
nine members, including a President, al! of whom were to be appointed by me 
Authority was given to function in panels of three or more members. The board 
was to be the central authority within the Department of the Army to consider, 
adjust and determine all requests for relief under title Il referred to it in ae 
cordance with administrative instructions issued at my direction. The action 
taken by the board was to be final. At the same time I issued a directive to the 
Assistant Chief of Staff, G-4, providing what cases the heads of procuring ac 
tivities (i. e., chiefs of technical services and Army commanders) should for- 
ward to the Army Contract Adjustment Board. Cases to be forwarded were 
(1) those in which the Chief of the Technical Service believed the application 
should be granted in whole or in part, and (2) those in which, in his judgment, 
there was serious doubt whether relief should be granted or denied, or he be 
lieved that consideration should be had by the board in the light of the particular 
problem involved. 

Under these procedures the Army Contract Adjustment Board from its in- 
ception to the present time has acted on 43 applications for relief. Of these, 25 
have been acted on favorably and the remainder denied. The distribution of 
these cases, in terms of the type of relief applied for (i. e. amendments without 
consideration, correction of mistakes, ete.), and the aggregate amount of money 
involved in the approvals and denials are as follows: 


Number of cases Dollars involved 


Approved Denied Approved 


| Denied 
| 


Amendments w/o consideration ; 19 | 7 113 $140, 706 


Correc’ ion of mistakes j 10,661 |. _.- 
Formalization of informal contracts 7 | 122,155 | 217,080 


Total , eee Pid 25 | 8, 077, 929 357, 786 


You may be interested to hear something of the criteria which have been 
applied by the Army in determining whether to grant or deny relief. I have 
already referred to this subject in the quotation made from the regulations. 
The most important criterion is whether the continuance of the contractor as a 
source of supply is essential to the national defense. The fact that the con- 
tractor may suffer a substantial loss is not alone sufficient to warrant modifica- 
tion of the contract by way of payment of a higher price. It must be demon- 
strated that, without such payment, facilities needed for defense will probably 
disappear. The board under this essentiality test could not conclude that the 
granting of an application was in aid of the defense effort where the item sup- 
plied is one for which there are a large number of qualified producers with 
facilities far exceeding any possible military requirement now in existence or 
contemplated. 

The regulations also make plain that relief is not appropriate, whether or not 
the applicant is an essential supplier for Army needs, unless his financial situa- 
tion is so precarious that without relief there is a strong likelihood of his being 
forced out of business. 

Although the primary purpose of Public Law 921 has been understood to be 
the support of national defense, most of the cases in which relief has been 
granted have involved small business and the relief granted has contributed 
to the Army’s aim to increase small-business participation in the defense 
program. 

I have not dealt in this statement with the cases of the three companies named 
in Senator Moody's letter. I am arranging instead for the attendance at the 
committee hearing of representatives of the Office of the Quartermaster General, 
who have personal knowledge of the facts. Brigadier General Brown, president 
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of the Army Contract Adjustment Board, will also attend and will be able to 
amplify so far as wished by the committee the statements contained above with 
respect to the cases which have come before his board. On matters of policy, 
Mr. Finley, my special assistant, has authority to represent me. 

Senator Moopy. Thank you for this statement. I denote from it 
that in the case of the Army and in the case of the Navy there appears 
to be little question about a readjustment of price where continued 
operation as a source of supply is found to be essential to the national 
defense. That appears to be a rule throughout the three services. 

Also, I think it is worth noting particularly that the Army Con- 
tract Adjustment Board has approved 25 of 43 applications for relief 
and that of amendments without consideration, 19 have been approved 
and 17 denied, the dollars involved being nearly $8,000,000 of ap- 
proved and only $140,000 denied. 

We get down near the conclusion of pesmennty Alexander’s state- 
ment, to the statement which was made earlier by naval representa- 
tives that the most important criterion is whether the continuance 
of the contractor as a source of supply is essential to the national 
defense. 

I take it, Mr. Finley and General Brown, that no consideration then 
is given to a situation where one of the very few suppliers who trained 
others in the same business that he was in and broadened the base 
of supply to which the Army might turn and later got into financial 
difficulties because of the Korean price rise, and then found that be- 

cause he created additional sources of supply, that he was not essen- 

tial to the national defense and therefore was denied relief and was 
being driven out of business. That is one case here, and I am wonder- 
ing whether that is the policy. 

Mr. Frntey. I think I should answer that, since this case has not 
come to General Brown’s board. It is hard for us in the abstract 
to say “Yes” or“No.” We give serious consideration to all cases, Sena- 
tor, and it may be that the fact that this c ompany had adequate know- 
how and did train others would be considered as a basis in an appro- 
priate case for relief. 

Senator Moopy. I am glad to - sar you say that, Mr. Finley. I was 
not stating this in the abstract. I did have in mind this Massachusetts 
case that Senator Saltonstall called to my attention earlier where my 
committee staff reports the president of the American Awning & 
Canvas Co., Mr. Noone, testified that upon completion of his contract 
in the next week the company will be out of work and it will go into 
bankruptcy. 

I think my statement of the hypothetical case does jibe with the 
actual facts in this particular case. 

Mr. Fintey. I think, Senator, the Army would look at it on the 
basis of the present situation, and that we have not hitherto, although 
we have tried to interpret liberally the qualification of essentiality, 
found a facility essential to the national defense if at this time their 
know-how was of no value to the services. The fact that there was 
this know-how, however, might be an element which we would like to 
keep in business for future purposes. 

Senator Moopy. i notice, Mr. Finley, that yeu were given authority 
by Mr. Alexander to speak for him on matters of policy, is that 
correct ¢ 

Mr. Frntey. That is correct, sir 
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Senator Moopy. I am wondering whether you agree with me that 
the national defense is facilitated by dealing fairly with contractors, 
and it would be handicapped by a reputation in the business com- 
munity where the facts of simple justice would seem to call for a 
liberal or even general application of the regulation, where that was 
not made, whether that would not handic ap the national defense, in a 
very real sense prove a handicap to the national defense. 

Mr. Frxtey. I would like to answer that this way, Senator. It may 
be that in a particular case the failure to give relief to a particular 
company would have unfortunate repercussions. 

In our view it is not possible to consider each case, however, as an 
isolated case, and there are other considerations which should be borne 
in mind we believe, and we believe that the primary consideration, the 
primary purpose of the law was to assist the defense department in 
the new emergency which had been declared at the time it was passed, 
in ¢ ompleting | its work. 

Senator Moopy. I think that that certainly was one of the purposes 
of the law, but it was stated quite clearly in the legislative history that 
it was not the only purpose of the law, and in the committee report 
which did emphasize the point you make as the primary purpose of 
the bill, the phrase “extreme hardship cases” is included. 

Now I would like to ask you, Mr. Finley, whether you do not believe 
a company that is going out of business because of an unfortunate situ- 
ation beyond its control or the Government's control would not be 
considered an extreme hardship case / 

Mr. Fintey. I, of course, admit, Senator, that bankruptcy is a hard- 
ship. I do not, however, in attempting to express the point of view of 
the Army, believe that the Army has given the interpretation to the 
legislation or to the reasonable regulations which I believe were written 
under that legislation—— 

Senator Moopy. You say they haven't given that interpretation to 
the regulations. That is exactly what this hear ing is about, Mr. Finley. 
We feel that the Army should have done so; that the purpose of the 
Congress has not been carried out. 

Mr. Fixiey. I wish to make perfectly clear, so as not to avoid the 
issue, that the interpretation we have given is not the one you have 
given with respect to the legislative history. 

Senator Moopy. That was the reason we scheduled this hearing, 
because we have had hundreds of complaints from businesses around 
the country that where the justice of the matter, without prejudging 
the cases, seems in many cases at least to be on the side of businessmen, 
who in good faith entered into contracts and it did seem to us in reading 
the law and the legislative history of the law that regulations written 
under the law and the interpretations of those regulations did not 
fully carry out the full intent of the Congress in this situation, 
is the reason we invited you up here and wanted to call it to your 
attention, and also call to your attention some of the specific cases 
whe re os has existed. There were several of them. 

I have been talking a great deal about the Springfield case, but we 
had five on the stand yeste rday. Two of them are Navy. 

You may have heard, Mr. Finley or General Brown, by discussion 
of the case where the Masterfreeze Corp. of Sister Bay, Wisc., which 
is not a laiee town and is not a large corporation- —their employees 
vary between 25 and 35 employees, and it is the only substantial em- 
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ployer in that area. They told a story here yesterday in which they 
said due to increased costs, the officials of this company testified they 
suffered an over-all loss of $126,000 on these contracts. 

The company was awarded two contracts by the Army Quarter- 
master in June 1950 to manufacture 386 prefabricated walk-in refrig- 
erators at a total price of $601,788. The contract price was figured on 
prices quoted by suppliers prior to Korea. 

When they attempted to obtain deliveries of materials after Korea, 
the suppliers stated they could not furnish the supplies at the prices 
quoted previously. 

On March 12, 1951—that is nearly a year ago—the corporation filed 
an application for relief under Public Law 921. According to a re- 
port to me from Mr. Noone, at the same time the personnel in the 
quartermaster’s office in Chicago assured them if they could obtain 
financing they would be granted relief in the amount of $81,000, which 
was their actual out-of-pocket loss without regard to any profits. 

A representative of the Chicago quartermaster’s office then, accord- 
ing to testimony yesterday, General, called the Bank of Sturgeon Bay 
on March 12 and made substantially the same statement to the bank. 
As a result of this, the bank advanced $70,000 to the corporation. 

This was on the strength of a call, you see, from Chicago, on the 
condition that they would complete the contracts by April 15. The 
company did complete the contract on April 7. 

On April 15 the contracting officer at Chicago advised the corpo- 
ration that $81,000 would be allowed the corporation on its contract, 
but on June 8 in response to an inquiry by the corporation, the Chicago 
quartermaster said the application for relief had been denied since 
there were other companies which could furnish the refrigerators. 

Also, I think it might be pointed out from the quartermaster’s view- 
point that after this contract had been entered into, other contracts 
for similar freezing units were entered into with other suppliers, and 
the prices, of course, were higher, from 8 percent to 47 percent, an 
average of 24 percent higher that the amount that the Government 
was paying Masterfreeze, so that if they had allowed Masterfreeze 
its full claim of $126,000, according to the report to me from Mr. 
Noone, and according to the testimony yesterday, the Government 
would still have saved $18,000 on the contracts. 

This company has now filed a petition in bankruptcy, and the entire 
peninsula of Wisconsin apparently that is jutting out into Lake 
Michigan there, is waiting breathlessly to hear whether they are going 
to get favorable consideration from the Government. 

I am stating that case to you in some detail because it does seem 
to me to be the sort of thing which would influence me, if I were in 
your place, to put a rather less stringent interpretation on this law 
than apparently has been done. 

Mr. Frxtey. I have spoken today, Senator, with a representative 
of the company who is in this room, and indicated that we would be 
glad to reconsider the case. 

I think that I should say, however, that unless there are facts which 
I have not been advised of before, that it appears that this is precisely 
the case which under the regulations is not an appropriate one for 
relief, and that in no respect does this particular company qualify as 
a needed defense supplier. 
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It may be shown to us by the facts—we do not know—that they are. 
It appears for example, Senator, that recent procurements have been 
oversubscribed and that 40 bids were received on a recent procure- 
ment for 250 refrigerators, and all but three of the 40 bidders offered to 
supply the entire quantity required. 

That shows that we are not in difficulty in terms of trying to obtain 
refrigerators now, nor can we contemplate any difficulty in the event 
of war. 

Senator Moopy. I am sure that is right, and if you insist on that 
interpretation of the law, 1 do not see how this corporation can get 
relief. 

The very point that Iam making with you is that here is an example 
of an extreme hardship case. I think it is a good example of the sort 
of thing that the Senate committee had in mind when it wrote that 
phrase “extreme hardship case” into the report. 

That is certainly a part of the legislative history of the law, and 
whether it is a part of the regulation or not, the view of this commit- 
tee is that the regulation, if that is the interpretation of it, is either 
written or interpreted erroneously from the standpoint of the legisla- 
tive intent of this law. That is the very point I wanted to call to your 
attention. 

[ would like to call to your attention also the statement that I read 
into the record a little earlier. The majority leader of the House of 
Representatives, in explaining the purpose of this bill to the House 
before the House passed it said: “The purpose of this bill is to try to 
bring practical justice to a number of business concerns throughout 
the country. 

I do not believe in this case that practical justice has been done. 
General, would you like to comment on this? 

General Brown. It is rather difficult for me to comment after Mr. 
Finley has spoken and given the Department of the Army’s attitude. 
Did T understand that we are alleged to have induced this contractor 
to refrain from a breach and go ahead and complete his contract on 
a verbal promise of relief? 

Senator Moopy. That is my understanding. 

General Brown. He probably would have elected to default or he 
would have elected to breach the contract and minimize his losses had 
we not induced him to go forward? 

Senator Mcopy. Let me ask him that. Is he in the room? Mr. 
Anderson, did you hear the General’s statement ? 

Mr. Anprerson. Yes. 

Senator Moopy. Mr. Anderson is the president of the Masterfreeze 
Corp. He was sworn yesterday. 

Mr. Anperson. There is no question but what we would have had to 
stop production because we were stuck financially at that particular 
time. 

General Brown. You got some more finances after all because of the 
romise ¢ 

Mr. Anperson. That is right. 

Ge ‘neral Brown. You got some finances because of the promise, 
working ¢ apite al to en: able vou to go ahead and comple te the contract ? 

Mr. Anperson. That is true. 
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General Brown. But you got that working capital on the promise 
that relief would be eranted ? 

Mr. Anprerson. That is correct. 

Senator Moopy. What happened as I understand the case, Gen 
eral, was that the Quartermaster in C hicago telep! eee the bank 
Sturgeon Bay and not only assured Mr. Anderson but : 

Bank of St irgveon Bay that if they made a loan on this thing 
kept this corporation from going under, that there would be rehef. 

Now It jus t seems to me that in all prac tical justice to both the com 
pany and the bank and the community, that that is a pretty good c: 

Mr. Fintey. I think I ought to say on that point, Senator, that 
Quartermaster denies that the bank was advised that a price inci 
would be OT inted. 

Senator Moopy. Does the Quartermaster « leny ealling the bank 

Mr. Finuey. No: thev do not deny calling t! > bank k. 

Senator Moopy. Did thev just call u ip to say hello 
call for, Mr. Finley? 

Mr. Fintry. J believe thev called. Senator. in order to suggest that 


an advance » be nade to the company. Are either of you ventlemen 


hha 
» } 
familar W hat case ¢ 


Mr. WINTrR. i I may, I know the two attorneys in the Chicago 
Quartermaster Depot who participated in a conference with Mr. 
Anderson. I know the young man W ho called the bank. I would like 
to point out at the time of that particular call, 921 cases were rela- 
tively new within the Quartermaster Corps. 

These attorneys, Mr. Kelly, particularly, has been with us for some 
time. It is just unbelievable that a man who has been with us as 
long a n s Mr. ke lly has would even intin late ; ny assurance as To what 
action the Office of the Quartermaster General would t¢: ak »or the Army 
Contract Adjustment Board would take on a sort of case for which 
there was no precedent. 

Senator Moopy. Why did he call the bank, Mr. Wint 

Mr. WINTER r. At the time of the eal] Masterf freeze was s delinquent 
on the contract. There Was a question as to its al 1} ility to « omple te the 
contract. If tlie had not completed deliveries. we would have then 
had to terminate the contract for default and buy against the com- 
pany. In so doing excess costs would ~ been involved. 

The decision which had to be made by the company : Would it he 
better to vo ahead and to complete the contract and possib ly suffer 
a loss in that manner, or would it be better to de fault, to have us 
buy against them and then present a claim against them for excess 
costs. It was frankly our feeling that the company would be dam 
aged less by completing the contract than they woul l be damaged by 
defaulting and being charged with excess costs. 

Senator Mcopy. I think that is quite clear. 

Mr. Wrnver. It is interesting to know, sir, that on one of the twe 
contracts deliver les had been «ee, ¢ leted and an il pi ivmiel t had hee? 
made before we had an appli eation for relief. The (oo! iptroller 
General has held that once final payment has been made, it is 
late to orant relief on a a 

Senator Moopy. You know, Mr. Winter, to interje 
after hearing some of this testimony today—I am 
yours particularly—I would be very reluctant to e 
price contract W ith the Government without having 
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vance a complete purchase of material and a contract with the labor 
union covering the period, and if it were the policy of the Government 
to permit complete purchase of material, you would have a stack-up of 
material throughout the country that w ould be bad for the economy. 

It seems to me that there ought to be a certain amount of discretion 
involved in this thing, and certainly the clear purpose of the Congress 
in my judgment was to put discretion and to exercise what Congress- 
man McCormack called practical justice in this thing. 

If a contractor made an improvident bid and failed to deliver, 
then I think it is perfectly well within fair practice to bid against 
the company and make them absorb the loss, but in a situation where 
everybody knows that prices have been moved up, where there has 
been a Korean invasion and a whole change of the price levels, to bid 
against a little company up in a little community of Wisconsin and 
make them absorb the economic blow of a general raise in the level of 
prices, it would seem to me to be highly unfair, and I hope that 
that has not been done in many cases, because if it has, why, there has 
been no practical justice in cases of that sort. 

You undoubtedly heard Admiral Schoeffel testify and I guess we 
do not have to get into that naval testimony. 

General Brown. I would like to say something and try to say it 
within the limits of Army policy as has been stated by Mr. Finley. 
I would like it to be known first that my Board, the Army Contract 
Adjustment Board, did not have an opportunity to pass on this case. 

Cases only come to my Board when the chief of the technical service 
wants to give the contractor relief or when, because of the novelty of 
the case, whether it would constitute some kind of an undesirable prec- 
edent or not he is in doubt as to whether relief should be given, and 
he can send that case tomy Board. But I only get two types of cases, 
where the Chief of the Technical Service is in doubt as to whether 
relief should be granted, and when he has made up his mind that he 
wants to grant relief and requests authority to grant the relief. 

Senator Moopy. And can grant it under a rather narrow and rigid 
interpretation of this regulation; is that correct? 

General Brown. Now when the Chief of the Technical Service has 
reviewed a case in the Army and has made up his mind that he does 
not want to grant relief, there is nothing in the regulations that re- 
quires him to send the case to my Board, and consequently my Board 
never sees the case. 

Senator Moopy. That is a good point to bring out entirely on its 
own. It seems to me if your Board is set up as a means of doing justice 
in these cases, no case can reach your Board unless it clears through 
the mind of someone who might 

General Brown. I think that Mr. Alexander and Mr, Finley and 
the people who drafted the regulations for the reference of cases to 
my Board knew exactly what they were doing. They intended to 
invest the Chief of the Technical Service with 

Senator Moopy. A veto power / 

General Brown (continuing). Certain authority to decide cases 
within his jurisdiction. 

Senator Moony. Let me ask you there, General, did they grant him 
authority to decide the case or did they grant him merely a veto 
power? Which did they grant? 
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General Brown. They drafted the regulation in such a way that if 
he wanted to grant relief, he comes to my Board. 

Senator Moopy. But if he does not want to grant relief, that is the 
end of it. 

General Brown. That is the end of it. 

Senator Moopy. It seems to me that is a negative approach right 
there, because if he wants it to be affirmed it has to go through another 
board. 

General Brown. I am talking about amendment of the contracts 
without conside ration. All of my remarks have been about amend- 
ment of contracts without consideration. 

In accordance with that procedure my Board has decided 43 cases, 
and there is only 1 case pending at the present time. I do not know 
anything about what is going on down in the Technical Services in the 
way of denials of relief. 

Mr. Fintey. May I supplement what General Brown has said, Sen- 
ator. I think, to make our figures entirely square with the Navy’s, in 
the first place we should make plain that there have not come to the 
Board, but have come to the Technical Services and been denied, 
41 cases of requests for modification without consideration. 

However, the fact that they do not come to General Brown’s Board 
does not mean that those cases do not receive consideration, and in 
the case where the Technical Service has denied relief and an applica- 
tion for review comes to Mr. Alexander or Mr. Pace or someone else, or 
in any case is referred to Mr. Alexander, he—Mr. Alexander—has 
customarily asked the Chief of the Technical Service to review his 
decision, to make a written report with recommendations to him. Mr. 
Alexander has then made up his mind whether or not the Technical 
Service Chief was acting within the discretion given him by the 
regulation. 

Senator Moopy. So this goes first to the Technical Service Chief and 
then to Mr. Alexander and then to the Brown Board, is that correct ? 

Mr. Fintey. No, sir, lam afraid I haven’t made myself clear. The 
Technical Service Chief, as General Brown has pointed out, may for- 
ward to the Board those cases which he believes should be favorably 
acted on. 

He may also in his discretion in a doubtful case send it to the Board, 
and the Board alone may approve an award, but the Technical Service, 
as General Brown has said, may cut off the case because in his judg- 
ment it is not a case falling within the regulations. 

Senator Moopy. So they have cut off about 41 cases? 

Mr. Frnxey. Forty-one cases of modifications without considera- 
tion. There are some other types of case, mistakes, which have been 
granted, but I do not think you are interested in those. 

Mr. Noone. Are those cases subject to further review after the Tech- 
nical Chief has denied relief? 

Mr. Fin.try. Not by General Brown’s Board but by Mr. Alexander’s 
office. 

Mr. Noone. From an administrative standpoint, then, Mr. Alex- 
ander does know the policy being followed in the various Technical 
Services ¢ 

Mr. Frntey. That is correct, and when the Technical Service Chief 
sends a case back with a denial instead of forwarding it to General 
Brown’s Board, Mr. Alexander wishes to see that he has acted reason- 
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ably in that case and has followed what is considered to be the policy 
within the Army of finding some degree of essentiality. 

Now that essentiality, I might say, General Brown’s Board and Mr. 
Alexander have been liberal in trying to find. It is not, as you under- 
stand, confined to those cases where we need something within 2 
months for Korea, and if we terminate this contract and award it else- 
where, we will lose that time. Wealso take a liberal view as to the base 
of supply for the Army. 

Now that, however, is a different matter, it seems to me, Senator, 
than saying that all suppliers, all small businesses are going to be of 
use to the defense. 

We have mobilization requirements, and when we talk about require- 
ments, we are talking about not only requirements for the Korean 
war but what would be a requirement in the event war broke out, full- 
scale war, and we would prepare for that and give consideration to that 
in deciding these cases. 

We do not, however, in a case such as refrigerators, which has been 
brought up, consider that the mere fact of bankruptcy or impending 
bankruptcy without any relation or some degree of connection between 
our own service needs and that article permits an affirmative decision. 

Mr. Durry. Senator, may ] propose one consideration here ? 

Senator Moopy. Will you state your name for the benefit of the 
committee / 

Mr. Durry. W. J. Duffy. Iam operating the business for the Dis- 
trict Court for the Eastern District of Wisconsin. 

Senator Moopy. Mr. Duffy is the receiver of this business, is that 
correct / 

Mr. Durry. That is correct, Senator. 

In administering the test of essentiality, I think it makes a great 
difference from what time you look at it. Now on March 12, 1951, 
when this application for relief was submitted to the contracting officer 
in Chicago, refrigerators were not too plentiful. They were available 
but not nearly in supply as they are now. 

I was wondering if you took into consideration the avail: ability of 
refrigerators at the time that the request was filed and the price that 
you would have to pay for a similar item in the open market, or 
whether because the case has come along to now, whether you are 
going to look at the business picture now and see how many refrigera- 
tors are available. 

Mr. Fintey. I would like to express my opinion and then ask Mr. 
Winter. I believe that we have looked at the situation as it is now 
currently presented to us, and the fact that at the time you took it 
you may have been one of the relatively limited number of producers 
was not a consideration that would affect the result. 

I believe it is a fact that there were other bidders at the time that 
you bid, so that it was not a case of sole supply. 

Senator Moopy. Mr. Finley, let me ask you this question as a matter 
of policy. Do you believe that it is a desirable thing or a nee essary 
thing for the business community of America to feel that when it does 
business with the Government it is going to get a square deal? That 
may be a leading question but I think that is “involved here. 

Mr. Frixuey. I believe that that is very desirable, Senator, but I 
think that everybody, whether he is a businessman dealing with the 
Government or whether he is within the Government, can see that 
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there is a further consideration than the welfare of the particular 
company. 

Senator Moopy. I was not asking the question from that standpoint. 
I was not asking the question from the standpoint of the welfare of 
the particular company. 

I was asking the question strictly from the standpoint of the welfare 
of the Government, as the agent of the people of the United States 
and of these agenc ies that you represent, as the agence ies that are re- 
sponsible for the procurement of our defense mi: atériel, do you think 
that it is a desirable thing or an essential thing to have a reputation 
that the Government is not going to let people down on the basis of 
equity and practical justice ¢ 

Mr. Frntry. I think it is important that the Government have a 
reputation for fair dealing, but that does not in my judgment mean 
that the Government is in every case obliged, without regard to other 
considerations, to pay a higher price and bail out a company which 
happens to have been one of its suppliers, when the maintenance of 
that particular source of supply hasn't got any relation to our defense 
needs as we now see them. 

Senator Moopy. I do not believe, of course, that the Gevernment 
ought to be required in order to have a reputation for fair dealing, 
to bail out any company that may get in trouble because of doing 
business with the Government. 

Of course, that would be an impossible situation because in that 
case you would be assuming, you would be underwriting the estimating 
and the bidding of all businesses with whom you are conducting 
affairs. 

However, I do feel that when you get a case, Mr. Finley, the result 
of which is severely handicapping business that is obviously due to 
matters far beyond the control of a business person or of the Gov- 
ernment, it seems to me that consideration ought to be given to that. 
As you know, we do renegotiate profits downward. 

Mr. Frintey. Yes, sir. 

Senator Moopy. Also you can enter into a negotiation on a price 
in some cases, but in many cases you have a negotiated fixed price, 
and I really think that it would be a very serious thing if a business 
community got that impression. 

Mr. Fintey. I would like to say, Senator, that I see no evidence, 
in my view of the matter, of the unwillingness of the people of the 
country to do business with the Army or any feeling that the Army is 
being sharp. 

Most of our bids are oversubscribed, certainly most of them in the 
field of Quartermaster procurement, and with respect to what is fair, 
I think it is only fair to mention the taxpayer who is also a business- 
man. The businessman is also a taxpayer. 

Senator Moopy. Not all taxpayers are businessmen, of course. 

Mr. Fin ey. That is quite true, Senator. There is also the question 
of the fairness to the next high bidder if the low bidder, having 
outbid him and deprived him of that business, is then given further 
financial assistance. But I think the general effect on the buying 
public, on the citizens generally, would not be one of unfairness, in 
some cases where there was no connection between defense needs and 
the action which we are taking, the man were permitted to go into 
bankruptcy. 





120 SMALL BUSINESS AND MILITARY PROCUREMENT 


Senator Moopy. I thoroughly agree that the taxpayer’s interest in 
this situation is very important. However, I would like to point out 
that in some of these cases the taxpayer’s interest would have been 
better served had a more flexible position been taken by the Depart- 
ment of Defense. 

While a great many people, of course, are willing to do business 
with the Government and want to, I have frankly run into some of 
my business friends who have said, “Well, I would rather stay in 
civilian production. It is more profitable, and unless the country is 
in an all-out war, I do not think it would pay me to go in.” 

If we do let justice be outraged in any specific cases and we do 
not stand up to a proper use of discretion in these things, that may 
happen. That is the point I am trying to put across. 

Mr. Fixtey. While I think you will understand, Senator, the difh- 
culty of giving any group in the Army, no matter how intelligent 
and well-advised, a duty to discharge with respect to relief without 
any kind of a yardstick—— 

Senator Moopy. Of course. 

Mr. Finiey (continuing). It seems to me to fix as the only yard- 
stick the imminent bankruptey y of the company without reference to 
the connection of the item manufactured to our defense needs is going 
too far. 

Senator Moopy. I have stated that. I have stated several times 
today, Mr. Finley, and I would like to repeat it now, that of course I 
do not think that that is the only yardstick. However, I think in a 
situation of this sort, a matter of practical justice should be one of the 
bases involved. I do not think there ought to be a flat rule depriving 
a Board like the one that General Brown heads of the discretion which 
it would need to carry out any such proposition. 

I think I have made the point there. 

Mr. R. G. Noonr. I would like to have this question asked of Mr, 
Finley. We are declared nonessential, as of now, but back some 2 
years ago when we were talking about possible M-day, we were called 
down to the Quartermaster in ‘New York and asked to assist them in 
making up a descriptive booklet on an item to be distributed all over 
the country to the needle trade, if and when M-day arrived. We got 
nothing for that. Capeman Associates were paid for that. We were 
paid nothing. We did that. 

A second thought occurred to me when I heard him mentioning that 
some $8 million had been paid out on these claims that he referred to. 
I wonder who they have been paid out to and if paid out under Public 
Law 92 

Senator Moopy. They have. 

Mr. R.G. Noone. Are they to small business / 

Mr. Finury. Yes, sir. 

Senator Moopy. General Brown nodded his head and I answered for 
him. 

Mr. Fintey. I asked General Brown yesterday how many of these 
firms qualified as small-business concerns, and he said there was only 
one on the basis of 500 employees that was in the doubtful class. One 
day they are over and one day they are under. 

Senator Moopy. One of these firms was not small business ? 

Mr. Frntey. All except one. 
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Mr. R. G. Noone. When you are getting up to 500 people you are 
getting close to big business. 

Mr. Fintey. That is right. 

Mr. R. G. Noone. I have an idea that many of them run from three 
to four hundred, or better. ; 

Senator Moopy. The question of what is small and what is big busi- 
ness is just as vague a term as is “facilitate.” 

Mr. R.G. Noone. And what is essential. 

Senator Moopy. I think we made one point clear here that the Gov- 
ernment regulations involved an interpretation of what “facilitate” 
does mean. 

Mr. R. G. Noone. I would like to make a point regarding the use of 
that word. From reading Mr. Alexander’s statement, I gather the 
test in the Army remains whether the contractor is a source of supply 
that is essential to the national defense. 

Senator Moopy. Now. 

Mr. R.G. Noone. Without reference to the time. 

The Navy this morning said:they had deleted that requirement. 

Mr. Finutry. That has never been stated by the Army other than as 
stated in the regulations approved by the Sec retary of Defense. Those 
regulations which state that the final test is facilitation of the national 
defense and then give illustrations were passed down without comment, 
and we have no limitations on the chief of technical services that he 
must find essentiality. We leave it wide open as to whether or not, in 
his best judgment, the case under the regulations ought to be forwarded 
to General Brown’s Board. 

Senator Moopy. Do you want to comment, General Brown ? 

General Brown. If I could perhaps assist in expressing what Mr. 
Finley is expressing, and that is this: That I want to preface this 
statement by saying that this is my thirty-sixth year in the Army. 
About half of that service has been in and out of the War Department. 
About half of the service in the War Department has been around the 
Under Secretary’s office, or in the Judge Advocate General's cffice. 1 
think that I can find lots of witnesses to prove that I am the boy who 
started the crusade to treat contractors as white men. 

Senator Moopy. I want to congratulate you. 

General Brown. For a number of years I was Assistant Com- 
mandant of the Army Industrial College and there is where we tried 
to promulgate contractor relationships that would accomplish what 
you have been talking about. 

Senator Moopy. So I have understood. For that reason I think 
you are an unusually fine choice to head this Board. That is the 
reason I was a little bit concerned about this veto power. 

General Brown. Still I am an officer and I have to live within the 
four corners of regulations. In the Army there are always differences 
of opinion about what some course of conduct is, whether that is 
regulations or isn’t regulations. If the thing is susceptible to argu- 
ment at all, when a case comes to me, I have accepted this theory 
about essentiality, but I am an adept at finding essentiality without 
expressing it. I think that, if you will look into these opinions that 
we have rendered, we have pointed out either the uniqueness of the 
re le that is being furnished, the immediate necessity for the thing 

» be in the pipeline to Korea, the delay that would ensue if we 
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took this article and placed it with some other contractor who per- 
haps didn’t have the exact know-how, the disruption of production 
lines, and when we get through spelling everything out about this 
article and its relationship to our requirements, we do not have to 
draw the superfluous conclusion that the article 1s essential or that 
the manufacturer is essential. We find and put it into the decision— 
all the basic facts. 

The first few decisions that we rendered before the Board got well 
trained, of course, we wrangled for hours about essentiality and 
whether it was necessary to expressly make the findings of essen- 
tiality. I think after the first few decisions that we rendered you 
will find that you won’t find the word “essentiality” anywhere. 

But I think the opinion is set up in such a way that if the 
Comptroller General were to come along and try to criticize us, be- 
cause they said that the thing wasn’t essential, there are enough facts 
spelled out in the opinion that I could come in and I could say, “Now, 
read all of those things: don’t you think that he was essential?” 
That is an “if,” although I haven’t spelled the thing out. 

But in every case we have interwoven the basic facts and made the 
effect of a finding of ultimate fact and the finding of ultimate fact 
is that it will facilitate the prosecution of the war. 

Senator Moopy. Very good. I would certainly buy that statement 
and that policy in toto. 

General Brown. I wanted to say in this connection that my Board, 
I do not believe, has granted relief in any case in which the contractor 
would not have gone bankrupt had we not granted the relief. I 
do not think that any contractor has gone bankrupt where we denied 
relief. 

Senator Moopy. We have a couple here today that will unless you 
grant relief. 

General Brown. Not by my Board. 

Senator Moopy. May I ask Mr. Main: You are the Quartermaster 
man in New York? 

Mr. Martyn. Yes. 

Senator Moopy. Have you dealt with the American Awning & 
Canvas Co. ¢ 

Mr. Marin. Yes, sir. 

Senator Moopy. Has a request been made through vou for relief in 
this case? 

Mr. Marty. That is right, through the office. 

Senator Moony. Did you recommend that relief be granted ? 

Mr. Main. The report from our office could not recommend that 
relief be granted because they could not find proof of essentiality. 

Senator Moopy. Let me ask you this: You have heard what Gen- 
eral Brown just said about interpretation of essentiality. Do you feel 
that relief in this case should be granted? I am not asking you to be 
technical now. You are the man who has been handling this com- 
pany. 

Mr. Main. That.is right, sir. 

Senator Moopy. If your hands were unfettered from technicalities, 
do you think that equity in this case and the interest of the Govern- 
ment in having a supplier of this sort, continued in business and the 
general repute of the business community as an organization that will 
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not let down a business that bids in good faith, do you think that 
relief in this case should be granted / 

Mr. Marin. I do. 

Senator Moopy. You do? 

Mr. Mary. Yes. 

Senator Moopy. To whom did you send the report ( 

Mr. Mary. Senator, the application for relief comes into the office 
and that is handled by our legal staff. They interpret the regulations 
and they set up the report. 

Senator Moopy. And they denied this, did they ? 

Mr. Maryn. They stated, 1 think, that they could not recommend it 
because they coul i not find proof of esse ntiality. I believe that is the 
way it ends up. 

Senator Moopy. But you feel that in the publie interest relief 
should be granted in this case: is that correct ¢ 

Mr. Mar. You are asking my personal opinion ‘ 

Senator Moopy. I am asking your personal opinion. 

Mr. Main. My personal opinion is that under the circumstances 
the relief should be granted, and the problem to me is somewhat 
simple. 

Senator Moopy. Will you state it, please / 

Mr. Mary. We do not have a situation such as hit us on the 25th 
of June 1950, very often. 

Senator Moopy. I hope we do not have it very often. 

Mr. Maryn. I believe a contractor in dealing with the Government 
is obligated to assume normal business risks. I believe that the situa- 

tion that existed after the 25th of June was normal and that those who 
bid before the 25th of June were definitely put out on a limb if they 
had received contracts on that basis. 

Senator Moopr. That isexactlv the situation. 

Mr. Main. I will go still further and say that I believe the Senator 
did brine out the fact that these companies may not have had firm 
commitments. Senator, at that partic ‘cular time. regardless of 
whether they had firm commitments, even with reputable concerns 
during the period from June 25 to about December. the reputable con 
cerns would not supply except at the price in effect at the time of 
shipment reg irdless of the fact that they had a definite order. 

That brings up the situation where a contractor under those circum 
stances should be entitled to relief, in ms opinion, if I understand the 
intent of the law. 

Senator Moopy. I am very glad to have that statement, Mr. Main. 
I frankly feel that this is a situation that should be straightened out. 
If it has to be straightened out by Congress, | thin k ¢ ‘ongre ss should i 
do it. I think it is a highly unmoral situation for the Government 
to enter into a contract Ww ith a person under one set of circumstal ces 
ancl not recoonl »the equities Ina situation and stand on technicalities 
and narrow eineemubaaings of vague words which were written into 
the law for the specific purpose of giving the Departme nt of Defense 
ample authority to interpret the thing broadly and justly. That is 
mv view. I do not know whether the whole committe will f0 along 
with me on that, but I suspect they will because Senator Saltonstall, 
the senior Re public an member of the subconni ttee, I believe, feels 
very stro! oly about the case that vou a e talking akin and exactly 


the wavy vou do. 





124 SMALL BUSINESS AND MILITARY PROCUREMENT 


Mr. R. G. Noons. May [ask a question now, Senator ? 

Senator Moony. Yes. 

Mr. R. G. Noone. I want to ask Mr. Main if he remembers that 
he called me at the instigation of Colonel Nash or on orders from some 
other source, on or about November 1950, and asked for tremendously 
increased quantities of production, I hesitated to ask him whether 
there would be an increase in price or whether I would at any time 
obtain remuneration of any sort from him or the Government or any 
source at all. 

Senator on You are asking that of Mr. Main? 

Mr. R. G. Noone. I am asking that of Mr. Main, whether I asked 
for hdditional money at the time he called. The first thought was 
to get out the production. That is what we did. We didn’t ask until 
we were right at the bottom of the barrel, until we could go no further. 

Senator Moopy. Is that right, Mr. Main ? 

Mr. Maryn. That is correct. Right after Korea hit us, we were in 
urgent need for cargo packs, which the American Awning was making, 
and combat packs and other combat items. We needed them right 
in Korea because they were being used up very rapidly. We asked 
the contractors what they could do to accelerate to the greatest pos- 
sible extent. 

The American Awning & Canvas Co. performed a very, very effi- 
cient job of acceleration without asking = one penny of additional 
remuneration. 

Senator Moopy. I know something of the reported record of this 
company from Senator Saltonstall. 

That is one reason I have taken the rather firm position on this 
thing. I know a great many businessmen who regard a request 
like that from the Dep: utmeent of the Army asa command. They re- 
gard it as their patriotic duty to do something about it and to do 
their utmost. It seems to me it is equally the “responsibility of the 
Government to protect them in that sort of a situation. 

As I say, I think it is a highly unmoral attitude for the Government 
to take any, if the law does restrict you, Mr. Finley—and I said the 
same thing to the naval people—then I would like a report to that 
effect because I think the law should be changed. I am hoping that 
maybe you can consult your lawyers and see whether a sufficiently 
broad interpretation cannot be given to this thing so that people 
who have done business with the Government, particularly on this 
matter of a pre-Korean bid, there ought to be an amendment either 
of the regulation or of the interpretation. 

Mr. Fintey. I would like to say, Senator, that with respect to hav- 
ing one rule for Korea and one for after Korea, that is 

Senator Moopy. I am not accusing anyone here of being unmoral, 
but the net effect of the thing, I am saying, is an unfair, unmoral 
thing to force on these businesses that have done a good job for the 
country in such situations. 

Pardon me, sir. Go ahead. 

Mr. Fintey. I was going to say that to have one rule for pre-Korean 
business and another rule for post-Korean business would be rather 
difficult and again unfair—a word which has been used here. There 
are several instances in which the increase in price is in a particular 
area and that may be just as unexpected for a particular supplier 
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Mr. Fintey. I think General Brown’s decision was absolutely right, 
but. it is fair to say, too, that in that case we needed the boxes, on the 
basis of the testimony given to General Brown’s board, for boxing our 
ammunition and getting it off, and there would have been a delay in 
our ammunition program if that relief had not been granted. 

Senator Moopy. I am not familiar with this case, but the way it is 
stated—— 

General Brown. While we may be glad, if we can, to comply with 
your wishes, at the same time we have somebody else interpreting 
the same law and throwing it at us. 

Senator Moopy. General, look, I am not asking you to comply with 
my wishes. I am merely giving these businessmen an opportunity to 
be heard before this committee, and I am trying to call the attention 
of fair-minded men, such as you obviously are, to their dilemma. 

My point today, however, has been that I do not believe, from 
reading the legislative history of this law, that it was the intention 
of the Congress to have it interpreted narrowly. I think the effort 
was, as Mr. McCormack said, to do some practical justice here and 
give the Army and the Navy and the Air Force opportunity to protect 
their sources and also protect businessmen who try to do a fair thing. 

This hearing was not called for the purpose of being critical. It 
was called for the purpose of calling your attention to ‘what I think 
is quite obviously an injustice to a good many businessmen. While 
you have made quite clear the reasons for certain denials because there 
were certain interpretations of certain verbiage, I want to point out 
to the representatives of the Department of Defense that the same 
verbiage is susceptible to a more liberal interpretation and a more 
just interpretation. That is my only purpose here. 

Mr. Wrvter. Senator Moody, I think it is worth pointing out that 
both the American Awning and Canvas case and the Masterfreeze 
case may involve new legislation. Each had two contracts. In each 
case one of those contracts had been completed and final payment 
had been paid before an application was filed under 921. In view of 
constructions that were placed on title IT of the First War Powers 
Act by the Comptroller General years ago, I question very much that 
we would have the authority to modify a contract that has been com- 
pleted and upon which final payment has been made. 

Senator Moony. Does that directly apply to the pending case in 
each of these two companies ? 

Mr. Winter. Yes. 

Senator Moopy. Does it apply to the Masterfreeze case ? 

Mr. Winter. Yes, sir. 

Senator Moopy. One of the two contracts ? 

Mr. Winter. Yes. 

Mr. Noone (committee counsel). But in one of these cases applica- 
tion for relief under 921 was filed before final payment. 

Mr. Winter. No. 

Senator Moopy. In the American Awning case that was a pending 
contract, so that is still alive. In the Masterfreeze case the applica- 
tion was filed before the contract was completed. In this case, accord- 
ing to the testimony, there was a representation that, if they were 
to go through, it would be O. K. 

Mr. R. G. Noonr. Does the Army assume liability for nonshipment 
of Government-furnished property ? 
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Mr. Noone (committee counsel). Mr. Main, are you familiar with 
the delivery schedule of Government-furnished material on Mr. R. G. 
Noone’s contract ? 

Mr. Marin. Yes, sir. 

Mr. Noone (committee counsel). Did the Government comply with 
that schedule ? 

Mr. Main. No. On the first contract I would say reasonably close 
toit. At later stages, it was even increased, because he had accelerated 
his production. 

On the second contract there were periods of interruption when we 
did not comply completely with that schedule. 

Mr. Noone (committee counsel). Do you know how many inter 
ruptions there were due to delays in delivery of Government furnished 
material ¢ 

Mr. Main. I couldn't say offhand. There may have been two or 
three. 

Mr. Noone (committee counsel). Can you tell us, Mr. Noone / 

Mr. R. G. Noone. In the course of the two contracts we had 16 inter- 
ruptions. The sad part about it was that in most instances it was for 
the most minute part of the bag, labels. I even went to New York 
and asked Colonel Nash at that time if they would permit us to have 
printed paper labels and insert one in the bag rather than to sew the 
cotton-backed label in that the Government supplied. In other words, 
we wanted to keep our shop going. Every time we closed shop, it 
cost us $2,000 and $3,000 to reopen. We had to assume a new starting 
load all over again. I have never questioned it, at the risk of being 

called unpatriotic. Today I will go back and finish the the contract 

and go broke like a gentleman. I won't welsh on my agreements. 
I had my opportunity to do that before I completed one single item, 
before I completed a single item. 

Mr. Noone (committee counsel). What was vour over-all loss on 
those contracts ¢ 

Mr. R. G. Noone. Roughly it came to S154.000, 

Mr. Noone (committee counsel). How much of that loss would you 
attribute to Government delay in delivering Government-furnished 
material ¢ 

Mr. R. G. Noone. I would want an auditor’s figures on that. Tam 
not an accountant. 

Mr. Noone (committee counsel). Would you say it accounted for 
a substantial part of your loss ? 

Mr. R.G. Noone. I would say it accounted for part of it. I wouldn't 

say what part of it, to be honest about it. 

Mr. Mary. Mr. Noone, you say about 16. T was mentioning on! 
the ones of 10 days or 2 weeks’ duration. 

Mr. R. G. Noone. I have outlined that in my letter, Mr. Mai: 
in it I have set out the business history to the committee, whey the 
from 1 day to, I think, 3 weeks on one occasion. 

Mr. Noone (committee counsel). We will incorpor: ak we were 
committee file. att it: was an 
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Mr. Fintey. I think General Brown’s decision was absolutely right, 
but. it is fair to say, too, that in that case we needed the boxes, on the 
basis of the testimony given to General Brown’s board, for boxing our 
ammunition and getting it off, and there would have been a delay in 
our ammunition program if that relief had not been granted. 

Senator Moopy. I am not familiar with this case, but the way it is 
stated—— 

General Brown. While we may be glad, if we can, to comply with 

your wishes, at the same time we have somebody else interpreting 
the same law and throwing it at us. 

Senator Moopy. General, look, I am not asking you to comply with 
my wishes. I am merely giving these businessmen an opportunity to 
be heard before this committee, and I am trying to call the attention 
of fair-minded men, such as you obviously are, to their dilemma. 

My point today, however, has been that I do not believe, from 
reading the legislative history of this law, that it was the intention 
of the Congress to have it interpreted narrowly. I think the effort 
was, as Mr. McCormack said, to do some practical justice here and 
give the Army and the Navy and the Air Force opportunity to protect 
their sources and also protect businessmen who try to do a fair thing. 

This hearing was not called for the purpose of being critical. It 
was called for the purpose of calling your attention to “what I think 
is quite obviously an injustice to a good many businessmen. While 
you have made quite clear the reasons for certain denials because there 
were certain interpretations of certain verbiage, I want to point out 
to the representatives of the Department of Defense that the same 
verbiage is susceptible to a more liberal interpretation and a more 
just interpretation, That is my only purpose here. 

Mr. Winter. Senator Moody, I think it is worth pointing out that 

both the American Awning and Canvas case and the Masterfreeze 
case may involve new legislation. Each had two contracts. In each 
case one of those contracts had been completed and final payment 
had been paid before an application was filed under 921. In view of 
constructions that were placed on title IT of the First War Powers 
Act by the Comptroller General years ago, I question very much that 
we would have the authority to modify a contract that has been com- 
pleted and upon which final payment has been made. 

Senator Moony. Does that directly apply to the pending case in 
each of these two companies? 

Mr. Winter. Yes. 

Senator Moopy. Does it apply to the Masterfreeze case ? 

Mr. Winter. Yes, sir. 

Senator Moopy. One of the two contracts? 

Mr. Winter. Yes. 

Mr. Noone (committee counsel). But in one of these cases applica- 
tion for relief under 921 was filed before final payment. 

Mr. Winter. No. 

Senator Moopy. In the American Awning case that was a pending 
contract, so that is still alive. In the Masterfreeze case the : applica- 
tion was filed before the contract was completed. In this case, accord- 
ing to the testimony, there was a representation that, if they were 
to go through, it would be O. K. 

Mr. R. G. Noong. Does the Army assume liability for nonshipment 
of Government-furnished property ? 
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Mr. Noone (committee counsel). Mr. Main, are you familiar with 
the delivery schedule of Government-furnished material on Mr. R. G. 
Noone’s contract ? 

Mr. Main. Yes, sir. 

Mr. Noone (committee counsel). Did the Government comply with 
that schedule ? 

Mr. Main. No. On the first contract I would say reasonably close 
toit. At later stages, it was even increased, because he had accelerated 
his production, 

On the second contract there were periods of interruption when we 
did not comply completely with that schedule. 

Mr. Noone (committee counsel). Do you know how many inter 
ruptions there were due to delays in delivery of Government furnished 
material ¢ 

Mr. Matin. I couldn't say offhand. There may have been two or 
three. 

Mr. Noonr (committee counsel). Can you tell us, Mr. Noone / 

Mr. R. G. Noone. In the course of the two contracts we had 16 inter- 
ruptions. The sad part about it was that in most instances it was for 
the most minute part of the bag, labels. I even went to New York 
and asked Colone] Nash at that time if they would permit us to have 
printed paper labels and insert one in the bag rather than to sew the 
cotton-backed label in that the Government supplied. In other words, 
we wanted to keep our shop going. Every time we closed shop, it 
cost us $2,000 and $3,000 to reopen. We had to assume a new starting 
load all over again. I have never questioned it, at the risk of being 
called unpatriotic. ‘Today I will go back and finish the the contract 
and go broke like a gentleman. I won't welsh on my agreements. 
I had my opportunity to do that before I completed one single item, 
before I completed a single item. 

Mr. Noone (committee counsel). What was vour over-all loss on 
those contracts ? 

Mr. R. G. Noone. Roughly it came to $154,000. 

Mr. Noone (committee counsel). How much of that loss would you 
attribute to Government delay in delivering Government-furnished 
material ¢ 

Mr. R. G. Noone. I would want an auditor’s figures on that. T am 
not an accountant. 

Mr. Noone (committee counsel). Would you say it accounted for 
a substantial part of your loss ? 

Mr. R.G. Noone. I would say it accounted for part of it. I wouldn’t 
say what part of it, to be honest about it. 

Mr. Mary. Mr. Noone, you say about 16. IT was mentioning only 
the ones of 10 days or 2 weeks’ duration. 

Mr. R. G. Noone. I have outlined that in my letter, Mr. Main, and 
in it I have set out the business history to the committee, where it was 
from 1 day to, 1 think, 3 weeks on one occasion. 

Mr. Noone (committee counsel). We will incorporate that im the 
committee file. 

Mr. R. G. Noone. That was an isolated occasion when we were 
down 3 weeks. We have been down up to 2 weeks, but it was an 
isolated occasion when we went dow n over 2 weeks. I received whole 
hearted cooperation from the GFP section up there. They did every- 
thing possible with the tools they had to work on it. The cotton mills 
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were just coming back into production after a long period of lack of 
full-scale production, and they couldn’t get the cotton. I think they 

helped us because we were in production and they wanted to get the 
products. They purchased the materials and push them to us as 
fast as they could. I have no brief at all with any Government officer 

or Government agency regardless of whether the request is approved 
or turned down. I will be a gentleman. I will abide by it. I suf- 

fered with the thing. I went to the hospit al with a coronary attack 
as a result of overwork and mental exertion. I came out of it. I still 
came back and I completed another contract. The last contract we 
were awarded we made money on. I am not asking for redress on 
that contract. sut the money that we made on the third contract, we 
do not have a nickel of it. We paid it in taxes which we owed from 
the previous two. We paid it in State and Federal taxes. We tried 
to do an honorable job by our creditors. We still owe them plenty 
of money. 

Mr. Noonr (committee counsel). You have spoken previously of a 
request from the New York Quartermaster to expedite delivery on 
some of your items. You say that occurred in November-December 
19504 | 

Mr. R. G. Noone. I believe it was around that time. 

Mr. Noone (committee counsel). What was your price on those 
items ¢ 

Mr. Martyn. Sixty-nine cents 

Mr. R.G. Noone. Sixty-nine cents: that is mght. 

Mr. Noone (committee counsel). Were there wuny other procure- 
ments pending at that time’ Was the Army purchasing the same 
item at that time? 

Mr. Main. That item of 69 cents was awarded June 23, 1950, 2 days 
before Korea. Then naturally there were new procurements, new 
directives came to us on cargo and combat pac! s right through the 
fall. That original schedule of Mr. Noone’s was to run until June of 
1951 and on our call to expedite he was able to complete practically 
all of it by March. 

Mr. Noone (committee counsel). Was the Army purchasing this 
same item at the time you called on Mr. Noone to expedite his con 
tract’ Were they letting contracts at that same time for the same 
item / 

Mr. Marx. At that particular time when we tried to get accelera- 
tion, we only had two contracts outstanding for this particular item— 
the Army. The National Guard had some through our office. Under 
the same directive the American Awning got 200,000 and a concern 
in New Orleans got 300,000. 

Mr. Winrer. At a price lower, IT understand, than Mr. Noone’s 
price. 

Mr. Main. That was lower. First he claimed a mistake in his bid 
and then he decided to go ahead because of the condition in the area 
at New Orleans. 

Mr. Wriyrer. He did ¢ omplete delivery, did he not ? 

Mr. Marx. He has just about comple ‘ted his contract. 

Mr. W INTER, Did he file an apy on ation under 921 ? 

Mr. R. G. Noone. We finished in March and we have finished 300 


goles” 
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Mr. Jones. I would like to comment on the late deliveries of GFP. 
The contract called for completion of the contract in 9 months and 
it was actually completed in 5. So the delivery of GFP couldn't 
have delayed him. 

Mr. Marx. You are talking about the first contract. 

Mr. R. G. Noonr. We were requested to accelerate as much as pos 
sible. 

There is another port I want to bring out here and it is a very, 
very good point. Even assuming that Mr. Jones is correct, neve 
Was the material shipped in the proper proportionate amounts to 
permit continuous production, We would recelve on one day two 
trailer loads full of duck. We wouldn't have webbing at all. We 
would get two loads of duck. Two or three or four weeks later we 
would get three loads of webbing and we would have no duck and 
we never had labels. We had to have labels shipped from L. W. 
Foster, because he was behind in the contract. They did ship them 
up to us from L. W. Foster, New Orleans. 

On one occasion I asked Colonel Nash if it weren't possible for 
him to grant some authority for us to have printed at our expense 
labels, which they did do during the last war, when cotton was difficult 
to get. They made a paper label and it was just inserted in the bottom 
of the pack for the soldier to read and familiarize himself with, and 
then, I suppose, throw away. He said, no, he had no authority what 
soever to change the specifications. LT assumed the man answered me 
in full honesty. I don’t believe he had the right to do it. 

Senator Moopy. 1 think we have the general facts of your case 
brought out, Mr. Noone, and in all these cases I am going to make the 
request, if it is in line, that they be given consideration by General 
Brown's Board, that they get to the Board and let the Board review 
them. I am sure the intent there would be to do a fair job on it. 

Mr. Finus y. Under our present practice, those cases would be re 
viewed in oul oflice. So far as | know, the awning Case has nevel 
heen heard of until your hearing. I think there has been no ques 
tion raised except with the Quartermaster. I know of no letter which 
has come TO Us, 

Mr. R. G. NOONE. It has been in Washington. Mr. Mac Ribstein 
in former Colonel Melntosh’s office handled that case. 

Mr. Winter. The case was in Washington. It was denied by the 
Quartermaster General on the 17th of December. 

Mr. R. G. Noone has asked that we reconsider that case. We have 
never turned down a request for reconsideration. Of course, we will 
reconsider the case, 

Mr. FIN! EY. We have never received that in our office, which is the 
alternative procedure. 

Mr. Winter. On Masterfreeze. that was considered by Mr. Finley’s 
office. They presented a claim to the Compt roller General and the 
Comptroller General has denied that claim. 

Mr. Noonr (committee counsel). The Comptroller General does not 
have authority to granta refund under Publie Law No. 921. 

Mr. WINTER. That 1s correct. 

Mr. Noon (committee counsel). He Was not passing 
92]? 


Mr. WINTER He had the whole ease before him 


on it under 
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Senator Moopy. Why should the application be made to the Comp- 
troller General / 

Mr. Winvrer. The application was made and we were asked for a 
report and we furnished a report. 

Senator Moopy. There was the Spainhour case brought up yester- 
day, which is a different sort of case, where they were put over the 
barrel because their suppliers increased their prices because of con- 
gressional action on minimum wages. 

Mr. Winrer. I can discuss the facts in each of these cases, but I do 
not think you particularly want them here today. 

Senator Moopy. What we are trying to establish here are the ele- 
ments of the situation, and I think that it is the clear legislative intent 
that Congress was trying to give you discretion to do the fair thing. 
I think to a certain extent the regulations are such that the Depart- 
ment has bound itself with regulations that are more stringent than 
the law requires, which is the main point here, and I should like to see 
these people who have come down here now—we cannot decide them, 
of course. That isn’t our business. We are merely calling it to your 
attention. 

Mr. Winer. Sure, sir. 

Senator Moopy. If the Brown board is the board that ultimately 
decides, or Mr. Finley’s, or Mr. Alexander's office, I would like to see 
these cases reviewed in the light of what the majority leader of the 
House called pre actical justice involved. I do not think the Govern- 
ment can allow a gross injustice in these cases, and I think that the 
wording of this law is broad enough so it can be interpreted if there 
is a will to interpret it, so that those injustices will not be so. 

Mr. Winer. The Spainhour case has not been considered under 
921 nor an application filed under 921. 

That is also the case where we recommended the remission of liqui- 
dated damages and the Comptroller General did remit liquidated 
damages. 

Mr. Srainuovur. The Comptroller General remitted the liquidated 
damages clause only until the effective date of a new schedule. 

Mr. Winrer. That is right. 

Mr. Srarnuiour. Subsequently the Quartermaster office terminated 
our contract. 

The case is now again before the General Accounting Office. 

Mr. Winter. That is right. 

Senator Moopy. I would suggest that whoever handles these things 
in the Department of the Army might well read the testimony here 
and use your own judgment. 

Mr. Wixver. I wanted to mention Spainhour only because we did 
not know it was a current case. It was a closed case as far as we knew. 
This is the first thing we heard about it for some time. 

Senator Moopy. Well, we have these examples here. The purpose 
of the committee, in general, is not so much to champion any indi- 

vidual as to see that a general policy is established that will auto- 
matically be fair rather than automatically too stringent, which 
seems to be the case. 

Mr. Winrer. One other thing, if Imay. ‘There is a statement in the 
record I would like to clarify. That regards the procedure that is 
followed at field installations on these 921 cases. 
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The initial recommendation on the case is made by the contracting 
officer. He works with the advice of depot counsel. But it is not a 
decision of his legal office. It is a recommendation of the contracting 
officer, made with legal advice. Then when the case reaches our office, 
each case is individually reviewed by the Quartermaster General per- 
sonally working again, of course, with the advice of counsel, and with 
the advice of people in the Industrial Mobilization Branch, the Pro- 
curement Branch, the Cost and Price Analyses Branch. They are very 
carefully reviewed, sir. 

Mr. Fintey. In that connection, Mr. Alexander recently sent a 
memorandum to the technical service chiefs asking that each case be 
given their personal consideration in the review of denials made at 
his request. Those cases which had not gone to General Brown’s 
board should be reviewed. But he wanted to have them looked at 
again and come up to him. So this is not something that is handled 
just in a routine or offhand way. It is something that the chief of 
the technical service, the Quartermaster General, or the Chief of 
Ordnance, gives his personal attention to, and after he has done that, 
Mr. Alexander is familiar with it and the people in our office have 
gone over the facts as preesnted. 

Senator Moopy. I hope that this hearing has been a constructive 
proposition and I hope you can review your interpretation of the 
word “facilitate,” as pointed out previously, because that seems to be 
the crux of the thing. 

Mr. Finitey. Mr. Alexander will be advised of this and I can as- 
sure you on his behalf will give serious consideration to the point 
of view which you have expressed. I think it is fair to say that the 
Army might not unilaterally take off on this and give it a different 
interpretation. It is dependent upon the three services agreeing to an 
interpretation and having Mr. Lovett or Mr. Foster agree that that 
is correct. 

Senator Moony. It may be advisable for the committee to have one 
or all of the service chiefs or even Mr. Foster or M. Lovett. I hesi- 
tate to call them because I know how busy they are, and I know they 
are continually called on by congressional committees. I felt this was 
something that could be straightened out by calling it to the attention 
of the actual Boards and contracting officers involved. 

Mr. Frntey. I think you have brought the whole matter out very 
clearly, so I think whatever decision can be made is now based on 
adequate facts here. 

Senator Moopy. That was our purpose. 

Mr. Finer. I would like to do one thing more. Without prejudice 
to our further consideration of the Masterfreeze case, this is a copy 
of a letter which I wrote on August 20 to Mr. Pritchard, the Deputy 
Director of small business of DPA, who, on behalf of small business 
and the Masterfreeze Co., questioned the previous denial of the 
Quartermaster General. 

Senator Moopy. We will read that, of course. 

Mr. Durry. In discussing these cases of necessity, names were men- 
tioned of various Army personnel in Chicago and down here, perhaps. 
There isn’t any criticism of any person involved and we understood 
all the time that they were applying regulations that they were bound 
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by. If there is anything in the record to the contrary, I want to 
assure you it is not intended. 

Senator Moopy. The whole purpose of this thing is not to criticize 
at all. This is a big and complicated operation and regulations, of 
course, have to be written. As you point out, Mr. Finley, you cannot 
make them so loose that the Treasury can be given away. On the 
other hand, I really think that the intent of the Congress and the 
Department of Defense both is that people shall not be unfairly 
caught in a squeeze because of something that, as I think Mr. Main 
pointed out, was an entirely new situation. 

The committee has had these hearings because we wanted to bring 
out the facts here and we have assumed in bringing them out that 
they would, perhaps, be seriously and favorably considered by the 
department involved. 

Mr. R. G. Noone. There was a reference that some company com- 
pleted a contract with the thought in mind that they would lose less 
by completing it than they would by having the contract defaulted 
upon and their account bought against. We couldn't do that. Our 
corporate assets were such that we could lose no more than $10,000, 

Senator Moopy. It seems to me that in the long run the Government 
may be better off if it can operate at least in part on fixed-price con- 
tracts. One thing that concerns me here is, if business shies off from 
contracts because it feels that the adjustment provisions are too string- 
ent on the renegotiation of profits and not liberal enough on the other 
side of it, it could become a serious matter from the strict procurement 
angle. 

Mr. R. G. Noone. Could it not also become a serious matter, as was 
pointed out, because they are buying things today at a great deal lesser 
price than they ever bought them before? Could it also not be busi- 
ness suicide where some of these people are being permitted to bid at 
prices that the contracting officers know are less than the cost of the 
basic materials that go into the item ? 

Mr. Fintey. I doubt if that is a generally applicable statement, Mr. 
Noone. Certainly a contracting officer who customarily accepted bids 
of that sort which were below cost and presumably endangered the 
financial position of the company, would be subject to criticism. 

Mr. R. G. Noonr. Sometimes those contracts are fully delivered 
and the Government benefits by them. 

Senator Moopy. Unless there is something further— 

Mr. Noonr (committee counsel). I would suggest that the repre- 
sentatives of the three companies here this afternoon confer immedi- 
ately with the representatives of the Quartermaster Office in order to 
begin reconsideration of their cases. In addition I would suggest 
that it would be of great benefit to this committee if we could have a 
report from the Quartermaster or the Department of the Army upon 
completion of the reconsideration of those cases. 

Mr. Frytry. Mr. Alexander’s office will make a report on these 
cases When that has been completed. 

Mr. Winter. I would like to thank the Senator for the opportunity 
of being here this afternoon to present the facts as we have seen them, 
and T assure you that any additional information you want, we will 
be happy to supply. 

Senator Moony. That is fine. 
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We are merely trying to clarify this thing and give you the oppor- 
tunity of presenting the policy and discussing with you the idea of 
what is the just thing to do. It is a difficult ‘and complicated thing. 

Mr. Fintey. Although our interpretation hasn’t been the same as 
yours, you have been very fair in bringing out the facts. 

Senator Moopy. Thank you very muc he. Tam grateful to you all 
for coming up here. 

I hope where a business is put over a barrel through no fault of its 
own, it does get just consideration. 

The meeting is adjourned. 

(Whereupon, at 4:45 p.m., the subcommittee adjourned subject to 
the call of the chairman. ) 
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APPENDIXES 


AppENpDIx II] 


REGULATIONS GOVERNING THE EXERCISE OF CERTAIN AUTHORITY GRANTED BY TITLI 
II or THE First WAR Powers AcT, AS AMENDED, AND BXECUTIVE ORDER NO 
10210, IssvuED THEREUNDER 


PART 1. GENERAL CONSIDERATIONS 


l. By title II of the First War Powers Act, 141 (50 U. S. C. App., see. 611) 
as amended by Public Law 921, Eighty-first Congress (herein referred to as the 
“act’) and Executive Order No, 10210, dated February 2, 1951, set forth respec 
tively in enclosures (1) and (2) hereto, the Secretaries of Defense, Army, Navy, 
and Air Force have authority, under such regulations as may be prescribed or 
approved by the Secretary of Defense, to enter into contracts and into amend 
ments or modifications of contracts, heretofore or hereafter made, and to make 
advance, progress, and other payments thereon, without regard to the provisions 
of law relating to the making, performance, amendment, or modification of 
contracts 

2. These regulations set forth the standards governing the exercise of cer 

tain of the authority made available by said act and Executive order. These 
regulations do not purport to cover all the authority conferred by the act and 
Executive order, but are confined to (@) amendments of contracts without con- 
sideration, (0) correction of mistakes in contracts, and (¢) formalization of in 
formal commitments. The exercise of other authority conferred by the act and 
Executive order will await the issuance of supplemental regulations, 
3. The authority granted by the act and Executive order as described herein 
is un extraordinary one and its exercise must be carefully administered. Care 
lessness and laxity on the part of contractors should not be encouraged by the 
practice of granting relief to such contractors even though denial of relief in a 
particular case may result in some lack of cooperation on the part of a con 
tractol 


PART IL. STANDARDS GOVERNING EXERCISE OF AU TILORITY 


1. Any action taken under this part IT must be based on a finding that the 
national defense will be facilitated thereby 

2. The determination. of whether in a particular case a contract amendment 
to be entered into without consideration, or the correction of a mistake or am 
biguity in a contract, or the formalization of an informal commitment will 
facilitate the national defense is a matter of sound judgment to be made on 
the basis of all of the facts of such case. Although it is*obviously impossible to 
predict or enumerate all the types of cases with respect to which relief may 
appropriately be granted, examples of certain cases or types of cases where 
relief may be proper are set forth below. Such enumeration is not intended to 
exclude other cases where the circumstances are such as to warrant the grant 
ing of relief, and even in the enumerated cases other factors may result in a 
denial of relief. 


(a) Amendments without consideration 


(1) Where an actual or threatened loss on a defense contract, however 
caused, will impair the productive ability of a contractor whose continued opera 
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tion as a source of supply is found to be essential to the national defense, the 
contract will generally be equitably adjusted to the extent necessary to avoid 
such impairment of the contractor's productive ability. 

(2) Where a contractor suffers a loss (not merely diminution of anticipated 
profits) on a defense contract as a result of Government action, the character 
of the Government action will generally determine whether any adjustment in 
the contract will be made and its extent 

(a) Where the Government action is directed primarily at the contractor and 
is taken by the Government in its capacity as the other contracting party, the 
ontract may be equitably adjusted if fairness so requires. Thus, where such 
Government action, although not creating any liability on its part, increases the 
cost of performance, considerations of fairness mImay make appropriate some 
equitable adjustment in the contract 

(0) When the action is not taken by the Government in its capacity as the 
other contracting party, but in its sovereign capacity, relief will generally not be 
vranted. However, exceptional cases, depending on the nature of the action, 
the circumstances, and the effect on the contractor, may require an equitable 
adjustment in the contract when necessary to insure maxinium cooperation and 
production in the national defense effort 


(hb) Correction of mistakes 


(1) Effecting amendments of contracts with the least possible delay to correct 
mutual mistakes and ambiguities will facilitate the national defense by expe 
diting the procurement program and by giving contractors proper assurance 
that such mistakes and ambiguities, unavoidable in expanded defense program, 
will be corrected expeditiously and fairly. As used herein the term “mutual 
mistakes” shall include : 

(a) A mistake which consists of the failure to express in a written con 
tract the agreement as both parties understood it; 

(0) A mistake on the part of the contractor which is so obvious that. it 
was or should have been apparent to the contracting officer; and 

(c) A mutual mistake as to a material fact 


(c) Formatization of commitments 


(1) Where any person has arranged to furnish or has furnished, on or after 
June 25, 1950, to a contracting agency of the Department of Defense or to a de 
fense contractor any materials, services, or facilities relating to the national 
defense, without a formal contract, relying in good faith upon the apparent au 
thority of an officer or agent of such contracting agency, written or oral instruc 
tions, or any other request to proceed from a contracting agency, such contract 
ng agency may enter into an appropriate contract providing fair compensation 


+} 


lerefor Formalization of such commitments under such circumstances will 
facilitate the national defense by assuring contractors, who have taken action to 
expedite performance or delivery without a formal contract, that they will be 
treated fairly and paid expeditiously 


PART Til. CONTRACTUAL PROVISIONS AND RECORD REQUIREMENTS 


| All contracts and amendments to contracts made under the authority of the 
regoing regulations shall 
(a) Make reference to the act and the executive order 
(4) Contain a statement of the facts and circumstances which justify 
ction : 
(ce) Include a finding that the national defense is facilitated thereby 
and 
(7) Inelnde the following Ciause 


Bramination of records 


‘(a) The contractor (which term as used in this Clause means the 
party contracting to furnish the supplies or perform the work required 
V this contract) agrees that the Comptroller General of the United 
States or any of his duly authorized representatives shall have access 
to and the right to examine any pertinent books, documents, papers 
and records of the Contractor involving transactions related to such 
contract 

‘(b) The Contractor agrees to insert the Provisions ¢ f this clause, in 
Gluding this paragraph (b), in all subcontracts hereafter made.” 
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2. Complete data shall be maintained by each Department as to all contracts 
and amendments to contracts made pursuant to the act, Executive order, and 
these regulations. 


PART IN EXERCISE OF AUTHORITY 


1. The authority to approve requests for amendments of contracts without 
consideration, as referred to in part Il of these regulations, will not be del 
vated below the level of a contract adjustment board to be established in each 
department. Each such board may be delegated the power of final determination 

2. The authority to approve requests for correction of mistakes and amb 
guities in contracts and for formalization of informal commitments, as referred 
to in part Il of these regulations, will not be delegated below the level of the 
head of a procuring activity, as defined in paragraph 1-201.4 of the Armed 
Services Procurement Regulations, without specific approval of the Under or 
Assistant Secretary for Procurement 

3. The exercise of authority under these regulations wil e in accordance 
with detailed instructions or directives, which shall be iniform to the extent 
pric cuble ssned by en h department coneer! ed 


PART \V REPORTS 


Phe Secretary of each Department shall submit quarterly a report of activ 
ties under these regulations in the form to be prescribed by the Chairman of the 
Munitions Board 

JOHN 'T. KOrHLER 
Ixwisfant Secretary of the Vavy 


ARCHIBALD S ALEXANDER, 


Conde Necretary of the Arn 
KUGENE M. ZUCKERT, 
isxistant Secretary of the Air Force 
\pproved Robert A. Lovi 


FEBRUARY 21, 1951 Deputy Seerctary of D 





